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7.4.2 To the extent that any such Third-Party Challenge results in the entry of a
final judgment or order limiting Developer's right to proceed with the Project or any material
portion thereof under this Agreement (whether the Project commenced or not), including the City's
actions taken pursuant to CEQA, Developer may elect to terminate this Agreement. Upon any such
termination (or, upon the entry of a judgment terminating this Agreement, if earlier), the City and
Developer shall jointly seek to have the Third-Party Challenge dismissed. Developer shall be
responsible for payment of any costs, damages, attorney fee awards, or combination thereof that
any court of competent jurisdiction may award to the third party as a result of any Third-Party
Challenge.

7.5  Permits to Enter City Property. Subject to the rights of any third party, the rights of

the public, and the City's agreement on the scope of the proposed work and insurance and security
requirements, each City Agency with jurisdiction shall grant permits to enter City-owned property
on the City's standard form permit, including, without limitation, provisions regarding release,
waivers, and indemnification in keeping with the City's standard practices, so long as the same is
consistent with Applicable Law, in order to permit Developer to enter City-owned property as
necessary to construct the Project or comply with or implement the Approvals, Subsequent
Approvals, or other requirements in this Agreement. The City and Developer acknowledge that
the Major Encroachment Permit includes a form of Major Encroachment Agreement that will
provide for certain access rights and obligations between the Parties.

7.6  Infrastructure Reimbursement. The Project provides for the construction of

significant new or upgraded public infrastructure within the Project Site. Developer has provided
a cost estimate of approximately one hundred seventy-four million dollars ($174,000,000) for the

upgraded public infrastructure, which includes costs for improvements both included and not
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included in the existing Diridon Station Area Basic Infrastructure Fee pursuant to San José
Municipal Code Chapter 14.35. Developer's cost estimate for public infrastructure improvements
includes, among other improvements, enhanced right-of-way improvements, utilities upgrades and
relocation, as further detailed in the Infrastructure Plan included as Exhibit [. The Developer and

the City have agreed to a range of horizontal improvements and-an—accompanyingplanning
estimate-of retimbursable—cests-to be evaluated further ineluded-as-abase-inputinte-as part of a

future updated infrastructure plan or Nexus Study. Fhe-planning-estimate-of reimbursable-costsis
setott-Schedide Aot the Infrastractare Plan.

7.6.1 The City recognizes that some of the new and/or upgraded public
infrastructure (excluding District Systems) may be beneficial not only to development within the
Project Site but also to existing and future development outside of the Project Site, including
development within the broader DSAP's Boundaries and surrounding portions of the City.
Therefore, subject to appropriation of the funding by the City Council, the City will take actions
reasonably necessary, and Developer will cooperate reasonably, to develop an updated or new
infrastructure program (excluding District Systems), including preparation of appropriate
infrastructure plans, technical (e.g., "nexus") studies and associated financial feasibility studies,
that include the Project Site and which analyze the public infrastructure improvements to be
installed by Developer. Such an infrastructure program may include impact mitigation fees,
community facilities districts, infrastructure facilities districts, or other similar programs or
mechanisms for the funding of the cost of public infrastructure improvements ("Funding
Mechanism"). Upon adoption of a Funding Mechanism(s), Developer would be eligible to receive
a credit and/or reimbursement (including pursuant to Municipal Code Section 14.35 et seq.) for

the costs of installing qualifying improvements within the Plan Area, and the City and Developer
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