From: Phan, Johnny

To: Downtown West Project

Subject: FW: H1

Date: Tuesday, April 6, 2021 3:00:15 PM

Attachments: CLEAN VERSION OF H1 PROVISIONS (MARCH 19) (2).docx

From: Andes, Pam <PAndes@allenmatkins.com>
Sent: Monday, March 22, 2021 9:12 AM

To: Phan, Johnny <Johnny.Phan@sanjoseca.gov>
Cc: Miller, J. Gregg <gmiller@coblentzlaw.com>
Subject: H1

[External Email]

e Phase | Report
e Phase |l Report
Hi Johnny. Per our call this morning, attached is the WORD version of the H1 provisions and

links to the Phase | and Phase Il reports. Please forward to Lisa, David, Geoff and AP as
appropriate. Thank you.

Pamela L. Andes, Fsq.

1900 Main Street, Suite 500
Irvine, California 92614
(949) 553-1313 main

(949) 851-5405 direct

(949) 553-8354 fax

Allen Matkins

Confidentiality Notice: The information contained in this electronic e-mail and any accompanying
attachment(s) is intended only for the use of the intended recipient and may be confidential and/or
privileged. If any reader of this communication is not the intended recipient, unauthorized use,
disclosure or copying is strictly prohibited, and may be unlawful. If you have received this
communication in error, please immediately notify the sender by return e-mail, and delete the
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https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fsj-admin.s3-us-west-2.amazonaws.com%2F2018_0228_ENGEO_Phse1ESA282Montgomery.pdf&data=04%7C01%7Cjohnny.phan%40sanjoseca.gov%7C77d55ebb110d43d0ad7a08d8ed4d3fc8%7C0fe33be061424f969b8d7817d5c26139%7C1%7C0%7C637520263480543106%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=nWCaql8rxEvJc2pVozSqmmTrhUUBuzMRMYqFk4Q89Xk%3D&reserved=0
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PROPOSED H1 Approach 



The following sets forth the terms regarding the City’s  acceptance of the H-1 Property:



a. Developer will appoint an outside environmental consultant (“Developer’s Environmental Consultant”) with suitable experience in reviewing and overseeing the remediation work to be undertaken on the H1 Property.  

b. Developer will seek approval of a new Remedial Action Plan (“RAP”) from the Department of Environmental Health (“DEH”) to address the volatile organic compounds (“VOCs”) currently present in soil, soil vapor and groundwater at the H1 Property (“Known Pre-Existing Conditions”) which are the subject of open Geotracker case FORMER TRUE DRIVE-IN CLEANERS (T10000011874).   

c. The RAP will be designed to address the Known Pre-Existing Conditions to allow construction of a slab-on-grade (as opposed to subterranean) concrete foundation structure on the entirety of the H1 Property, with a passive vapor intrusion mitigation system integrated into the foundation system which has the capability of being activated, if needed (“VIMS”) (collectively, the “Intended Design”) with the ground floor limited to parking and/or commercial uses and/or resident support/offices/community space only and with residential uses allowed only on the second floor and above (the “Intended Use”).  The H1 Property will be restricted to the Intended Design and Intended Use in the Land Use Covenant and/or Grant Deed to the H1 Property.

d. [bookmark: _GoBack]The RAP will provide that Developer will excavate and dispose of off-site VOC- impacted soil to the extent required for the Intended Design and the Intended Use (“Soil Removal Work”). The RAP will also include remedial actions to be implemented by Developer for the VOC-impacted groundwater (“Groundwater Work”).  The RAP (or an associated document such as a Site Development Plan) will also specify that the requirements for the Intended Design and Intended Use with respect to the VOCs are limited to (i) providing access to  the areas underneath and/or outside of the building constructed on the Property to Developer and its contractors for the completion of the RAP Groundwater Work (which access shall be limited to the easement or license between Developer and the City), and (ii) the installation, operation, maintenance, repair and monitoring of the VIMS by the City or its Designee (including submittal of any design, installation, completion and/or monitoring reports or financial assurance for same, as required by DEH (or other agency)(collectively, “VIMS OMM”)). 

e. Developer will be responsible for implementing at its cost the Soil Removal Work in a commercially reasonable manner and timeframe, subject to the Catastrophic Cost Increase provisions below.  If Developer is unable to timely perform or complete the Soil Removal Work for reasons beyond Developer’s control or if the costs of implementing the Soil Removal Work are equal to or greater than one hundred fifty percent (150%) of the Developer’s estimated costs of the Soil Removal Work as of the date of the H1 Transfer Agreement (“Catastrophic Cost Increase”), then, at Developer’s election, the Closing Date shall be delayed until such time as Developer is able to perform and complete the Soil Removal Work or Developer may decide not to transfer the H1 Property to City.  The Soil Removal Work cost estimate is $4,086,242 for VOC impacted soil remediation, associated soft costs and contingency allowance; 150% of Soil Removal Work is therefore $6,129,363. If for reasons beyond Developer’s control, Developer is ultimately unable to complete the Soil Removal Work or a Catastrophic Cost Increase occurs, then such inability to complete or the occurrence of a Catastrophic Cost Increase shall not be a Developer default and Developer shall satisfy its IHO obligations by identifying a site or sites which neither adversely affects overall yield or financial feasibility of the Project and that can accommodate up to the number of affordable units anticipated on the H1 Property or the Developer shall pay the IHO fees due.Developer will be responsible for completing the Groundwater Work  after transfer of the H1 Property to the City, at Developer’s sole cost and expense, until the lead agency issues a no further action letter (“NFA”) for the RAP except that Developer shall not be responsible for the VIMS and the VIMS OMM which are the responsibility and cost of the City or its Designee.

f. As a condition to the City’s acceptance of the H1 Property, Developer’s Environmental Consultant shall have issued a report, which may be relied upon by both Developer and the City, confirming that the Soil Removal Work has been completed as required by the RAP for the Intended Design and Intended Use.

g. Developer shall provide the NFA to the City (or then owner of the building) after receipt, which will occur after the Groundwater Remediation is complete. 

h. The City has estimated Five Hundred Thousand Dollars ($500,000) [OPEN] for the VIMS and VIMS OMM (“Baseline Costs”). If the DEH requires more than the VIMS and VIMS OMM  for the Intended Design and Intended Use in the approved final RAP or associated documents (“Additional Requirement”), then [OPEN -- DISCUSSION NEEDED] 

i. Developer will keep the City informed of the timing and status throughout the RAP approval process, including providing the City with the draft and final RAP.

j. Following the transfer of the H1 Property to City (or its Designee), Developer will respond to any inquiries or orders from the applicable regulatory agency with respect to the Groundwater Work.

k. Developer will pay all agency oversight and permitting costs associated with the RAP.  

l. The City will pay for all oversight and permitting costs associated with the VIMS and the VIMS OMM and the Additional Requirement(s), if applicable.

m. To the fullest extent permitted by law, Developer shall defend and indemnify the City for any and all claims for response costs or response actions or offsite third party tort claims associated with the Groundwater Work.  If the H1 Property is transferred to the City or Designee, Developer shall indemnify, defend, and hold harmless City and City Indemnitees or Designee against any and all third party actions or claims for death or personal injury to the extent such actions or claims are caused by exposure to environmental contamination existing at the H1 Property which exposure occurred prior to the H1 Property Closing Date and such actions or claims first accrued prior to the H1 Property Closing Date, which indemnity and defense obligation of Developer shall survive the transfer of the H1 Property to City or Designee.  Notwithstanding the foregoing, in no event shall such indemnity and defense obligation of Developer apply to any actions or claims that arise from the negligence or willful misconduct of City or the Designee.

n. Developer shall have no responsibility or liability for the VIMS or the VIMS OMM, including, without limitation,  Its installation, its failure, its maintenance, repair, operation or monitoring and no responsibility for any claims arising out of the VIMS, the VIMS OMM , soil vapor, indoor air and/or any claims arising from failure of these systems. 

o. The City and Developer agree that all cost amounts herein are the cost as of the Effective Date of the Development Agreement and shall be subject to Annual Increases.








original message and all copies from your system. Thank you.

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.
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PROPOSED H1 Approach
The following sets forth the terms regarding the City’s acceptance of the H-1 Property:

a. Developer will appoint an outside environmental consultant (“Developer’s Environmental
Consultant”) with suitable experience in reviewing and overseeing the remediation work to be
undertaken on the H1 Property.

b. Developer will seek approval of a new Remedial Action Plan (“RAP”) from the Department of
Environmental Health (“DEH"”) to address the volatile organic compounds (“VOCs”) currently
present in soil, soil vapor and groundwater at the H1 Property (“Known Pre-Existing
Conditions”) which are the subject of open Geotracker case FORMER TRUE DRIVE-IN CLEANERS
(T10000011874).

c. The RAP will be designed to address the Known Pre-Existing Conditions to allow construction of
a slab-on-grade (as opposed to subterranean) concrete foundation structure on the entirety of
the H1 Property, with a passive vapor intrusion mitigation system integrated into the foundation
system which has the capability of being activated, if needed (“VIMS”) (collectively, the
“Intended Design”) with the ground floor limited to parking and/or commercial uses and/or
resident support/offices/community space only and with residential uses allowed only on the
second floor and above (the “Intended Use”). The H1 Property will be restricted to the
Intended Design and Intended Use in the Land Use Covenant and/or Grant Deed to the H1
Property.

d. The RAP will provide that Developer will excavate and dispose of off-site VOC- impacted soil to
the extent required for the Intended Design and the Intended Use (“Soil Removal Work”). The
RAP will also include remedial actions to be implemented by Developer for the VOC-impacted
groundwater (“Groundwater Work”). The RAP (or an associated document such as a Site
Development Plan) will also specify that the requirements for the Intended Design and Intended
Use with respect to the VOCs are limited to (i) providing access to the areas underneath and/or
outside of the building constructed on the Property to Developer and its contractors for the
completion of the RAP Groundwater Work (which access shall be limited to the easement or
license between Developer and the City), and (ii) the installation, operation, maintenance, repair
and monitoring of the VIMS by the City or its Designee (including submittal of any design,
installation, completion and/or monitoring reports or financial assurance for same, as required
by DEH (or other agency)(collectively, “VIMS OMM”)).

e. Developer will be responsible for implementing at its cost the Soil Removal Work in a
commercially reasonable manner and timeframe, subject to the Catastrophic Cost Increase
provisions below. If Developer is unable to timely perform or complete the Soil Removal Work
for reasons beyond Developer’s control or if the costs of implementing the Soil Removal Work
are equal to or greater than one hundred fifty percent (150%) of the Developer’s estimated
costs of the Soil Removal Work as of the date of the H1 Transfer Agreement (“Catastrophic Cost
Increase”), then, at Developer’s election, the Closing Date shall be delayed until such time as
Developer is able to perform and complete the Soil Removal Work or Developer may decide not
to transfer the H1 Property to City. The Soil Removal Work cost estimate is $4,086,242 for VOC
impacted soil remediation, associated soft costs and contingency allowance; 150% of Soil
Removal Work is therefore $6,129,363. If for reasons beyond Developer’s control, Developer is
ultimately unable to complete the Soil Removal Work or a Catastrophic Cost Increase occurs,
then such inability to complete or the occurrence of a Catastrophic Cost Increase shall not be a
Developer default and Developer shall satisfy its IHO obligations by identifying a site or sites
which neither adversely affects overall yield or financial feasibility of the Project and that can
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accommodate up to the number of affordable units anticipated on the H1 Property or the
Developer shall pay the IHO fees due.Developer will be responsible for completing the
Groundwater Work after transfer of the H1 Property to the City, at Developer’s sole cost and
expense, until the lead agency issues a no further action letter (“NFA”) for the RAP except that
Developer shall not be responsible for the VIMS and the VIMS OMM which are the responsibility
and cost of the City or its Designee.

f. As a condition to the City’s acceptance of the H1 Property, Developer’s Environmental
Consultant shall have issued a report, which may be relied upon by both Developer and the City,
confirming that the Soil Removal Work has been completed as required by the RAP for the
Intended Design and Intended Use.

g. Developer shall provide the NFA to the City (or then owner of the building) after receipt, which
will occur after the Groundwater Remediation is complete.

h. The City has estimated Five Hundred Thousand Dollars (5500,000) [OPEN] for the VIMS and
VIMS OMM (“Baseline Costs”). If the DEH requires more than the VIMS and VIMS OMM for the
Intended Design and Intended Use in the approved final RAP or associated documents
(“Additional Requirement”), then [OPEN -- DISCUSSION NEEDED]

i. Developer will keep the City informed of the timing and status throughout the RAP approval
process, including providing the City with the draft and final RAP.

j.  Following the transfer of the H1 Property to City (or its Designee), Developer will respond to any
inquiries or orders from the applicable regulatory agency with respect to the Groundwater
Work.

k. Developer will pay all agency oversight and permitting costs associated with the RAP.

I.  The City will pay for all oversight and permitting costs associated with the VIMS and the VIMS
OMM and the Additional Requirement(s), if applicable.

m. To the fullest extent permitted by law, Developer shall defend and indemnify the City for any
and all claims for response costs or response actions or offsite third party tort claims associated
with the Groundwater Work. If the H1 Property is transferred to the City or Designee,
Developer shall indemnify, defend, and hold harmless City and City Indemnitees or Designee
against any and all third party actions or claims for death or personal injury to the extent such
actions or claims are caused by exposure to environmental contamination existing at the H1
Property which exposure occurred prior to the H1 Property Closing Date and such actions or
claims first accrued prior to the H1 Property Closing Date, which indemnity and defense
obligation of Developer shall survive the transfer of the H1 Property to City or Designee.
Notwithstanding the foregoing, in no event shall such indemnity and defense obligation of
Developer apply to any actions or claims that arise from the negligence or willful misconduct of
City or the Designee.

n. Developer shall have no responsibility or liability for the VIMS or the VIMS OMM, including,
without limitation, Its installation, its failure, its maintenance, repair, operation or monitoring
and no responsibility for any claims arising out of the VIMS, the VIMS OMM, soil vapor, indoor
air and/or any claims arising from failure of these systems.

0. The City and Developer agree that all cost amounts herein are the cost as of the Effective Date of
the Development Agreement and shall be subject to Annual Increases.



