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[bookmark: _DV_M55]DEVELOPMENT AGREEMENT
BY AND BETWEEN 
THE CITY OF SAN JOSE
AND GOOGLE LLC



[bookmark: _DV_C134][bookmark: _DV_M56][NTD: All references to Recitals, Sections, Exhibits to be updated and formatting to be corrected.] THIS DEVELOPMENT AGREEMENT, dated for reference purposes only as of this ____ day of _________, 2021 (the "Reference Date"), is by and between GOOGLE LLC, a Delaware limited liability company (herein, "Google" or "Developer"), and the CITY OF SAN JOSE, a municipal corporation (herein, "City"), pursuant to the authority of Sections 65864 through 65869.5 of the California Government Code (herein, "Development Agreement Statute") and pursuant to the City's powers as a charter city and Chapter 18.02 of the San José Municipal Code (herein, "Development Agreement Ordinance"). The City and Developer are also sometimes referred to individually as a "Party" and together as the "Parties". Capitalized terms not defined when introduced shall have the meanings given in Article 1.

[bookmark: _DV_M57]RECITALS

[bookmark: _DV_M58]This Agreement is made with reference to the following facts:  

A. [bookmark: _DV_M59]The City Council of the City adopted the Envision San José 2040 General Plan ("General Plan") in 2011 setting forth a vision and comprehensive road map to guide the City's continued growth through the year 2040.

B. [bookmark: _DV_M60]The General Plan includes land use policies to shape the transformation of strategically identified "Growth Areas" into higher density, mixed-use, urban districts that can accommodate employment and housing growth and reduce environmental impacts of that growth by promoting transit use and walkability. The Diridon Station Area is located generally within the Downtown Growth Area in the General Plan.

C. [bookmark: _DV_M61][bookmark: _DV_M62]The City Council of the City adopted the Diridon Station Area Plan (DSAP) in 2014 to establish a land use plan and policy framework that will guide future development and redevelopment toward land uses that support transit ridership and economic development, and create a world-class urban destination, among many other objectives. 

D. [bookmark: _DV_M63][bookmark: _DV_C135][bookmark: _DV_C136][bookmark: _DV_M64]In December 2018, Developer and City entered into a non-binding Memorandum of Understanding (herein, the "MOU") with the intention to "collaborate on development in and around the Diridon Station Area to aid implementation of the planned expansion of San José's Downtown, the Diridon Station Area Plan, and the General Plan." The MOU set forth a vision for new development and adaptive reuse of existing facilitiesoptimized redevelopment potential to transform the current area  into a vibrant, fully functional transit-oriented neighborhood that embodies a commitment to place-making, social equity, economic development, environmental sustainability, and financially viable private development.

E. [bookmark: _DV_M65]The shared goals established in the MOU and advanced by the Project, as described in more detail below, include: balancing the objectives of the City, Developer, and the community; capitalizing on transit synergy; optimizing density and the mix of land uses; preserving existing housing and creating new housing; creating broad job opportunities; and pursuing equitable development. Goals also address high-quality, human-scaled design; improvements to the public realm; enhanced sustainability, environmental stewardship, and innovation; improvements to existing transit access and the minimization of parking; timely implementation; assurance that private developers will fund a fair share of amenities and other improvements and pay prevailing wages to construction workers in office/research and development buildings; and public involvement in discussions regarding public benefits. 

F. [bookmark: _DV_M66][bookmark: _DV_C137][bookmark: _DV_M67][bookmark: _DV_C138][bookmark: _DV_C139][bookmark: _DV_M68][bookmark: _DV_C140][bookmark: _DV_M69][bookmark: _DV_C141][bookmark: _DV_M70][bookmark: _DV_C142][bookmark: _DV_C143][bookmark: _DV_M71][bookmark: _DV_C144][bookmark: _DV_M72][bookmark: _DV_C145][bookmark: _DV_C146][bookmark: _DV_M73][bookmark: _DV_C147][bookmark: _DV_M74][bookmark: _DV_C148][bookmark: _DV_M75]The MOU states that, should a project be approved, the Developer would enter into a development agreement with the City to "memorialize community benefits and secure vested development rights aligned with any proposed development masterplan."  The MOU contemplates a development agreement that provides, among other things, “certainty with regard to the rules and regulations governingthat will govern the future development in addition to other terms, a time framesframe for delivery of development projects, a description of the specific project types and densities, and a schedule forof payment or delivery of payments and community benefits.  ” The MOU also recognizes that development agreement negotiations will take into account the financial viability of Developer’s proposed project and the development-related priorities of the City and community. 

G. [bookmark: _DV_M77]In October 2019, Google submitted an application to the City for the Downtown West Mixed-Use Plan (herein, the "Project"). The Project site is located in the General Plan Downtown Growth Area and mostly within the boundaries of the DSAP, an area of the City that is anchored by public transportation. Additionally, the Project re-envisions a significant portion of the DSAP as a mixed-use area that integrates housing and increases open space, rather than solely maximizing office development.

H. [bookmark: _DV_M78][bookmark: _DV_M79][bookmark: _DV_M80][bookmark: _DV_C150][bookmark: _DV_M81][bookmark: _DV_C151][bookmark: _DV_M82][bookmark: _DV_M83][bookmark: _DV_M84][bookmark: _DV_C154][bookmark: _DV_M85][bookmark: _DV_C155][bookmark: _DV_C156][bookmark: _DV_M86][bookmark: _DV_C157][bookmark: _DV_M87][bookmark: _DV_C158][bookmark: _DV_M88][bookmark: _DV_C159][bookmark: _DV_M89][bookmark: _DV_M90][bookmark: _DV_C161][bookmark: _DV_M91]The Project site is described in Exhibit A and depicted in Exhibit B, and is generally bounded by Lenzen Avenue and the Union Pacific Railroad (UPRR) tracks to the north; North Montgomery Street, Los Gatos Creek, the Guadalupe River, Barack Obama Boulevard (formerly South Autumn Street), and Royal Avenue to the east; Auzerais Avenue to the south; and Diridon Station and the Caltrain rail tracks to the west (herein the "Project Site" or "site"). The site is approximately 78 acres in size, approximately one mile long from north to south and generally less than 800 feet wide from east to west, although the site reaches nearly 1,500 feet from east to west at its widest, just south of West Santa Clara Street. The site excludes seven parcels owned by Caltrain, located north of West San Fernando Street and immediately across Cahill Street from Diridon Station. Developer and Valley Transportation Authority (VTA) have also entered into a Public-Private Partnership Agreement ("P3 Agreement"), dated October 2, 2020, in which VTA agreed to transfer its fee interest in approximately 6,871 square feet of land identified as APN 259-38-014 and 259-38-133 pursuant to the terms of the P3 Agreement (the “VTA Parcels”). TheseThe VTA parcels are not currently included within the Project Site for purposes of this Development Agreement. Certain other parcels owned by VTA (APNs 261-34-002, -003, -004, -005, -006, -011, and -023) are within the project site analyzed in the environmental impact report (EIR) for the project, and are included in the Project's Planned Development Zoning and General Development Plan, but are not currently within the Project Site for purposes of this Development Agreement. As reflected in Exhibit B, the Project Site for purposes of this Agreement also does not include certain property owned by the Pacific Gas and Electric Company (a portion of APN 261-35-002), certain property owned by the Peninsula Corridor Joint Powers Board (APN 261-34-020), or certain other property owned by VTA (APNs 259-38-139, 259-38-114, 259-38-134 [NOTE-working with VTA to include]), which properties are included in the Downtown West Planned Development Zoning and General Development Plan, the Downtown West Design Standards and Guidelines, and the Vesting Tentative Map for the Project [Note: working to obtain consent of parties noted above to include in VTM; will refine prior to approval].	Comment by Author: VTA parcels out for now??	Comment by Author: New Google issue : Option ABC - parcels; delay inclusion in the DA until such  time as Google acquires them. 
Verify with City team 
Transferee other than Google doesn’t get vested rights under the DA?
	Comment by Author: City would consider limiting rights under DA such that in the event of an ABC transferred to someone other than Google the transferee wouldn’t get benefits/rights under the DA, however ABC need to stay in at this time.

I. [bookmark: _DV_M92][bookmark: _DV_M93][bookmark: _DV_C163][bookmark: _DV_M94]The Project consists of the phased demolition of most of the existing buildings and phased development of new buildings in the Project Site. The Project includes development of the following land uses: a maximum of 7.3 million gross square feet (gsf) of commercial office space; a maximum of 5,900 residential units; a maximum of 500,000 gsf of active uses (commercial retail/restaurant, arts, cultural, live entertainment, community spaces, institutional, childcare and education, maker spaces, non-profit, and small-format office space); a maximum of 300 hotel rooms; a maximum of 800 rooms of limited-term corporate accommodations (a non-residential use, akin to corporate suites, that would accommodate Google employees [Note: LTCA proposal in Section 4] for up to 60 days); a maximum of 100,000 gsf of event and conference space; up to 4,800 publicly accessible commercial parking spaces and up to 2,360 unbundled parking spaces for residential use; a potential "District Systems" approach to delivery of on-site utilities, including designated infrastructure zones with up to two on-site centralized utility plants totaling up to 130,000 gsf; one or more on-site logistics centers to serve the commercial on-site uses that would occupy a total of about 100,000 gsf; a total of approximately 15 acres of parks, plazas and open space, including areas for outdoor seating and commercial activity (such as retail, cafes, and restaurants), green spaces, landscaping, mid-block passages, riparian setbacks, riparian corridors and trails; and various improvements to the public realm to improve transit access and pedestrian and bicycle circulation and facilitate connectivity, both within the site and to and from surrounding neighborhoods. 

J. [bookmark: _DV_M95][bookmark: _DV_C164][bookmark: _DV_C165][bookmark: _DV_M97][bookmark: _DV_C166][bookmark: _DV_C167][bookmark: _DV_M98]The Project  includes significantwould provide upwards of eight hundred ninety million dollars ($890,000,000) in infrastructure investments that include new and improved streets, utilities, open spaces, local transportation improvements, site development, and more. In addition, Developer has included variousenhancedThis amount does not include certain discretionary infrastructure-related costs for Project Features that Google is incurring in excess of this amount, such as the costs of enhanced public realm finishes and innovative District Systems.	Comment by Author: Leave in.    

K. [bookmark: _DV_M100]On December 30, 2019, Governor Gavin Newsom certified the Project under the Jobs and Economic Improvement through Environmental Leadership Act of 2011 (Assembly Bill [AB] 900, as amended by Senate Bill 734, Senate Bill 7 [note: include upon adoption], and AB 246). As an environmental leadership development project, the Project must: (1) result in a minimum investment of one hundred million dollars ($100,000,000) in California upon completion of construction; (2) create high-wage, highly skilled jobs that provide construction jobs and permanent jobs for Californians, and help reduce unemployment; (3) not result in any net additional greenhouse gas (GHG) emissions; (4) comply with state requirements for commercial and organic waste recycling; and (5) have a binding commitment with the City, as set forth in the conditions of approval for the Downtown West Planned Development Permit and other Approvals, committing to implement and monitor mitigation measures required to comply with AB 900, as amended.  

L. [bookmark: _DV_M101][bookmark: _DV_C168][bookmark: _DV_C169][bookmark: _DV_C170][bookmark: _DV_M103][bookmark: _DV_C171][bookmark: _DV_C172][bookmark: _DV_C173][bookmark: _DV_M104][bookmark: _DV_M105][bookmark: _DV_C175]The Project requires an amendment to the General Plan and DSAP; Planned Development Rezoning, including a General Development Plan; a Planned Development Permit, including adoption of the Downtown West Design Standards and Guidelines, Downtown West Improvement Standards, and Conceptual Infrastructure Plan Sheets; Vesting Tentative Map(s)/Tentative Map(s)/Final Map(s); a Major Encroachment AgreementPermits, vacations of portions of existing City streets; and related entitlements from the City, including, but not limited, to this Development Agreement, andand permits related to tree removal, demolition, grading, building, and historic preservation (collectively, the "Approvals"). The full list of Approvals is provided in Exhibit L hereto.  	Comment by Author: The approval will be a Major Encroachment Permit.  Use this term throughout.  	Comment by Author: SJMC - Chapter 13.37 is the permit that will be approved;  Permit will require further agreement. 
Delete references for agreements; no diagrams in DA 


M. [bookmark: _DV_C176][bookmark: _DV_C177]The Project, when fully built out, is anticipated to generate an approximately nine million ($9,000,000) annual net increase in general fund revenues (in 2021 dollars) to the City. 	Comment by Author: Okay. 

N. [bookmark: _DV_C178][bookmark: _DV_M106][bookmark: _DV_C179]M. In order to strengthen the public planning process, encourage private participation in comprehensive planning, and reduce the economic risk of development, the Legislature of the State of California adopted the Development Agreement Statute, which authorizes the City to enter into a development agreement with any person having a legal or equitable interest in real property regarding the development of such property. Pursuant to Government Code Section 65865, the City adopted the Development Agreement Ordinance establishing procedures and requirements for entering into a development agreement pursuant to the Development Agreement Statute. The Parties are entering into this Agreement in accordance with the Development Agreement Statute and Development Agreement Ordinance.

[bookmark: _DV_C180][bookmark: _DV_M107][bookmark: _DV_C181][bookmark: _DV_M108][bookmark: _DV_C182][bookmark: _DV_M109][bookmark: _DV_C183][bookmark: _DV_C184][bookmark: _DV_C185][bookmark: _DV_C186][bookmark: _DV_M110][bookmark: _DV_C187][bookmark: _DV_M111][bookmark: _DV_M112][bookmark: _DV_M113][bookmark: _DV_C188][bookmark: _DV_M114][bookmark: _DV_M115][bookmark: _DV_C190][bookmark: _DV_X198][bookmark: _DV_C191][bookmark: _DV_C192][bookmark: _DV_M116][bookmark: _DV_C193][bookmark: _DV_M117][bookmark: _DV_C194][bookmark: _DV_C195][bookmark: _DV_M118][bookmark: _DV_C196][bookmark: _DV_C197][bookmark: _DV_X191][bookmark: _DV_C198][bookmark: _DV_C199][bookmark: _DV_M119][bookmark: _DV_C200][bookmark: _DV_M120][bookmark: _DV_C201]N. In addition to the significant housing, jobs, urban revitalization, and economic benefits to the City that will arise from development of the Project, the City has determined that, as a result of the development of the Project in accordance withand Developer have agreed, as more specifically set forth in this Agreement, or in the land use controls applicable to the Project, that the Project will provide additional  benefits to the public will accrue that could not be otherwise obtained through application of existing City ordinances, regulations, and policies.  Major additional benefits to the City from the Project are set forth in Exhibits D,  F, G, and H, and I hereto, and include: a combination of mechanisms, such as land dedication, moderate income inclusionary housing units, development fees, and other funding sources for affordable housing production and preservation, all of which will contribute significantly to the goal of achieving twenty-five percent (25%) affordable housing overall within the boundaries of the DSAP; development of approximately fifteen (15) acres of new open space, including: publicly accessible parks, plazas, and trails, including approximately four and eight tenths (4.8) acres to be improved and dedicated to the City, and approximately ten and two tenths (10.2) acres of privately-owned, publicly accessible parks, -- roughly seven (7) acres of which will be subject to a recorded restrictive covenant or easement-- that will be provided in addition to approximately four and eight tenths (4.8) acres of improved parks to be dedicated to the City in partial satisfaction of the Project’s Parkland Obligation; new bike and pedestrian infrastructure and enhanced access to public transit, as part of the Project's approximately eight hundred ninety million dollar ($890,000,000)significant investment in infrastructure improvements, not including additional infrastructure Project Features; workforce commitments, including payment of prevailing wage and local hire goals; seed funding for a Community Stabilization and Opportunity Pathways Fund to invest in education and workforce development, small business capacity building and incubation, affordable housing preservation, anti-displacement, homeless prevention, and homeless services, each as further described in this Agreement.

O. [bookmark: _DV_C202][bookmark: _DV_M121][bookmark: _DV_C203]O. It is the intent of the Parties that all acts referred to in this Agreement shall be accomplished in a way as to fully comply with the California Environmental Quality Act (California Public Resources Code Section 21000 et seq.; "CEQA"), the CEQA Guidelines (Title 14, California Code of Regulations, Section 15000 et seq.; "CEQA Guidelines"), the Development Agreement Statute, the Development Agreement Ordinance, the San José Municipal Code, and all other applicable Laws in effect as of the Effective Date. This Agreement does not limit the City's obligation to comply with applicable environmental Laws, including CEQA, before taking any discretionary action regarding the Project, or the Developer's obligation to comply with all applicable Laws in connection with the development of the Project. 

P. [bookmark: _DV_C204][bookmark: _DV_M123][bookmark: _DV_C205]P. The Final Environmental Impact Report ("FEIR") prepared for the Project and certified by the City Council on ____________, 2021, together with the CEQA findings (the "CEQA Findings") and the Mitigation Monitoring and Reporting Program ("MMRP") adopted concurrently therewith, comply with CEQA, the CEQA Guidelines, and Title 21 of the City's Municipal Code. The FEIR thoroughly analyzes the Project and Project alternatives, and the Mitigation Measures were designed to mitigate significant impacts to the extent they are susceptible to feasible mitigation. The information in the FEIR and the CEQA Findings were considered by the City Council in connection with approval of this Agreement. 

Q. [bookmark: _DV_C206][bookmark: _DV_M124][bookmark: _DV_C207]Q. On ______________, 2021, the Planning Commission held a public hearing on this Agreement and the Project, duly noticed and conducted under the Development Agreement Statute and Development Agreement Ordinance. Following the public hearing, the Planning Commission determined among other things that the FEIR thoroughly analyzes the Project, and the Mitigation Measures are designed to mitigate significant impacts to the extent they are susceptible to feasible mitigation, and further determined that the Project and this Agreement will, as a whole, be consistent with the objectives, policies, and general land uses and programs specified in the General Plan (together the "General Plan Consistency Findings"). The Planning Commission adopted Resolution No. XXX, recommending that the City Council adopt the CEQA findings, approve this Agreement, and approve the Project. 

R. [bookmark: _DV_C208][bookmark: _DV_M125][bookmark: _DV_M127][bookmark: _DV_M128][bookmark: _DV_C210][bookmark: _DV_C211][bookmark: _DV_M129][bookmark: _DV_C212][bookmark: _DV_M131][bookmark: _DV_M133][bookmark: _DV_M134][bookmark: _DV_C215]R. On ______________, 2021, the City Council, having received the Planning Commission's recommendations, held a public hearing on the FEIR, the Project, and this Agreement pursuant to the Development Agreement Statute and the Development Agreement Ordinance. Following the public hearing, the City Council adopted Resolution No. XXX, certifying the FEIR, making the CEQA Findings required by CEQA, adopting a Mitigation Monitoring and Reporting Program, and adopting a Statement of Overriding Considerations; adopted Resolution No. XXX approving an override of the Santa Clara County Airport Land Use Commission inconsistency determination; [Note: Separate or single GP and SAP resolutions under discussion– TWO – one for GP one for DSAP] adopted Resolution No. XXX, approving amendments to the General Plan; adopted Resolution No. XXX approving amendments to the Diridon Station Area Plan; introduced Ordinance No. XXX, approving a Planned Development Rezoning, including a General Development Plan; adopted Resolution No. XXX, conditionally approving a Vesting Tentative Map(s); adopted Resolution No. XXX, conditionally approving a Planned Development Permit and adopting the Downtown West Design Standards and Guidelines and the Downtown West Improvement Standards; [Note: pending discussions with City] introduced Ordinance No. XXX approving an amendment to Title 20 of the City's Municipal Code; adopted Resolutions No. XXX and No. XXX, conditionally amending the boundaries for Historic Landmarks (San José Water Company Building at 374 West Santa Clara Street, and Southern Pacific Historic District); adopted Resolution No. XXX, conditionally approving an amendment to Historic Preservation Permit (HP16-002); adopted Resolution No. XXX, conditionally approving authorizing  Major Encroachment Permits for the District Systems and approving the form of a Major Encroachment Agreement for the District Systems infrastructure; adopted Resolution No. XXX, conditionally  vacating certain streets within the Project Site; and introduced Ordinance No. XXX, approving this Agreement.	Comment by Author: City needs more information about what these standards are and how they deviate from the City's typical standards. 	Comment by Author: Stephanie on the Project Website…	Comment by Author: City Team to review.  	Comment by Author: Conditionally approving.  	Comment by Author: Why is all this deleted.  It was accurate before.  Council is conditionally approving the Major Encroahcment Permit and the Agreement.  	Comment by Author: It will be conditional – with conditions of approval 	Comment by Author: 	Comment by Author: Consider doing this on the final map?
Or Google can develop the detailed information sufficient to approve on Super Tuesday (surveys; utilities; etc)?


S. [bookmark: _DV_C216][bookmark: _DV_M135]S. On ____________, 2021, the City Council adopted Ordinance Nos. ___________, approving a Planned Development Rezoning, adopted Ordinance No. ___ approving an amendment to Title 20 of the City's Municipal Code, adopted Resolution No. _____ conditionally approving the vacation of certain streets within the Project Site, and adopted Ordinance No. ________, approving this Agreement, including the Parkland Agreement included herewith as Exhibit E, and authorizing the City Manager to execute this Agreement on behalf of the City (the "Enacting Ordinance"). The Enacting Ordinance took effect on ____________, 2021.	Comment by Author: This is repetitive of above??

[bookmark: _DV_M136]NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows:

[bookmark: _DV_M137]AGREEMENT

1. [bookmark: _DV_M138][bookmark: _Toc437964505][bookmark: _Toc64045903]DEFINITIONS

[bookmark: _DV_M139]In addition to the definitions set forth in the above preamble paragraph, Recitals, and elsewhere in this Agreement, the following definitions shall apply to this Agreement:

1.1 [bookmark: _DV_M140][bookmark: _DV_C217][bookmark: _DV_C218][bookmark: _DV_M141][bookmark: _DV_C219][bookmark: _DV_M142][bookmark: _DV_C220][bookmark: _DV_C221][bookmark: _DV_M143]"Affiliate" or "Affiliates" means any entity that directly or indirectly owns, Controls (as defined in 1.28 below), through one or more intermediaries, Controls, is Controlled by, or is under common Control with, anotherthe specified entity.  

1.2 [bookmark: _DV_M144][bookmark: _DV_C222][bookmark: _DV_M145]"Affordable Housing Program" shall mean the Affordable Housing Program attached hereto as Exhibit D, which Affordable Housing Program constitutes and meets the requirements of the Affordable Housing Compliance Plan and the Inclusionary Housing Agreement for the Project as required by Municipal Code Chapter 5.08. 	Comment by Author: If this operative language stays in, it should be moved from the definition, and put in Exhibit D. 	Comment by Author: Delete language; move to Ex D. 

1.3 [bookmark: _DV_M146]"Affordable Housing Unit" shall have the meaning set forth in the Affordable Housing Program. 

1.4 [bookmark: _DV_M147]"Agreement" shall mean this Development Agreement, the Exhibits which have been expressly incorporated herein, and any amendments thereto.

1.5 [bookmark: _DV_M148]"Applicable Laws" shall have the meaning set forth in Section 5.2 (where "applicable" is not capitalized, "applicable Law" has its plain meaning and refers to Laws as otherwise defined herein). 

1.6 [bookmark: _DV_M149]"Approvals" shall mean the City approvals, entitlements, and permits for the Project listed on Exhibit L.

1.7 [bookmark: _DV_M150][bookmark: _DV_C223][bookmark: _DV_M151][bookmark: _DV_C224][bookmark: _DV_M152]"Assembly Bill (AB) 900" shall mean the Jobs and Economic Improvement through Environmental Leadership Act of 2011, as amended effective January 1, 2018, and codified in Public Resources Code Section 21178 et. seq., as amended. 

1.8 [bookmark: _DV_M153][bookmark: _DV_C225]"Assignment and Assumption Agreement" shall have the meaning set forth in Section 12.2. 

1.9 [bookmark: _DV_C226][bookmark: _DV_X1340][bookmark: _DV_C227][bookmark: _DV_X465][bookmark: _DV_C228][bookmark: _DV_C229][bookmark: _DV_C230]“Base Requirements” shall mean those elements of the Project required to satisfy state and/or City statutory or regulatory requirements, including, but not limited to, payment of fees, CEQA mitigation measures set forth in the MMRP, City-Dedicated Open Space, and the portion of the Affordable Housing Program that satisfies the requirements of the City's Inclusionary Housing Ordinance (San José Municipal Code Ch. 5.08).

1.10 [bookmark: _DV_C231][bookmark: _DV_M154][bookmark: _DV_C232][bookmark: _DV_M155][bookmark: _DV_C233]1.9 "Building" or "Buildings" shall mean each of the existing, modified, and new buildings on the Project Site, and as described in the Project Description attached as Exhibit B1. 

1.11 [bookmark: _DV_C234][bookmark: _DV_M156][bookmark: _DV_C235]1.10 "CEQA" shall have the meaning set forth in Recital N.

1.12 [bookmark: _DV_C236][bookmark: _DV_M157][bookmark: _DV_C237]1.11 "CEQA Findings" shall have the meaning set forth in Recital O.

1.13 [bookmark: _DV_C238][bookmark: _DV_M158]1.12 "CEQA Guidelines" shall have the meaning set forth in Recital N.

[bookmark: _DV_C239][bookmark: _DV_C240][bookmark: _DV_C241][bookmark: _DV_C244]1.13	"Certificate of Occupancy" shall mean the permit issued by the City Building Division authorizing the initial occupancy of one or more buildings and includes final inspections and temporary certificate of occupancy permits.

1.14 [bookmark: _DV_M159]"City" shall mean the City as defined in the opening paragraph of this Agreement. Unless the context or text specifically provides otherwise, references to the City means the City acting by and through the Director of PBCE or, as necessary, the Planning Commission, or the City Council. 

1.15 [bookmark: _DV_M160]"City Agency" or "City Agencies" shall mean the City departments, agencies, boards, commissions, and bureaus that have subdivision or other permit, entitlement, or approval authority or jurisdiction over development of the Project, or any improvement located on or off the Project Site, including, without limitation, the City Manager, PBCE Department, Director of PBCE, Department of Parks, Recreation, and Neighborhood Services, Environmental Services Department, Housing Department, and Department of Public Works, together with any successors to the foregoing City agencies, departments, boards, or commissions. 

1.16 [bookmark: _DV_M161]"City Attorney's Office" shall mean the Office of the City Attorney of the City San José.

1.17 [bookmark: _DV_M162][bookmark: _DV_C245][bookmark: _DV_M163][bookmark: _DV_M164][bookmark: _DV_M165]"City Costs" shall mean the actual and reasonable costs incurred by a City Agency in preparing, adopting or amending this Agreement, in performing its obligations or defending its actions under this Agreement, or otherwise contemplated by this Agreement, as determined on a time and materials basis, including reasonable attorneys' fees and costs, consistent with other development projects approved in the City but excluding work, hearings, costs or other activities contemplated or covered by Processing Fees; provided, however, City Costs shall not include any costs incurred by a City Agency in connection with a City Default.	Comment by Author: Third party consultant costs is the issue; handle through Reimbursement agreement 

1.18 [bookmark: _DV_M166]"City Council" or "Council" shall mean the City Council of the City of San José.

1.19 [bookmark: _DV_M167]"City-Dedicated Open Space(s)" shall mean the parks and trail to be dedicated to the City and improved by Developer in conformance with the Parkland Agreement, and as set forth in Exhibit E hereto.

1.20 [bookmark: _DV_M168]"City Parties" shall have the meaning set forth in Section 4.7.

1.21 [bookmark: _DV_M169][bookmark: _DV_C248]"City-Wide" shall mean all real property within the territorial limits of the City of San José, not including any property owned or controlled by the United States or by the State of California and therefore not subject to City regulation. [Note: Discuss City comment re “area-wide”]	Comment by Author:  	Comment by Author: New definition of Area-wide “generally DSAP and/or Downtown Areas of the City”

Replace City-wide with Area Wide (confirm works in each instance

1.22 [bookmark: _DV_M170][bookmark: _DV_M171][bookmark: _DV_M172][bookmark: _DV_C250][bookmark: _DV_M173][bookmark: _DV_C251]"Commence Construction", "Commencement of Construction" and similar variations thereof shall mean commencement of vertical physical site work pursuant to a building permit excluding demolition, grading, excavation, or foundation. For buildings containing basements, vertical physical site work includes any permanent elements of the basement above the lowest level basement slab.	Comment by Author: This is a very broad definition, and in any case the City wants to avoid  holes sitting around wiating for vertical development.'	Comment by Author: Too early in this definition… needs to be revised. 

1.23 [bookmark: _DV_M174][bookmark: _DV_C252][bookmark: _DV_C253][bookmark: _DV_C254][bookmark: _DV_M176][bookmark: _DV_C255][bookmark: _DV_C256][bookmark: _DV_M177]"Community Benefits" shall mean those Public Benefits provided by the Project that are generally aligned with stated Council Priorities establishedthe goals and priorities identified in the MOU approved by the City Council on December 4, 2018 as part of approving the MOU, and that exceed the Base Requirements, and are not Project Features. 	Comment by Author: Council prioritize 3 areas for community benefits in approving the MOU.	Comment by Author: Reverse Google changes – go back to prior language. 

1.24 [bookmark: _DV_M178][bookmark: _DV_C257][bookmark: _DV_M179][bookmark: _DV_C258][bookmark: _DV_M180][bookmark: _DV_C259][bookmark: _DV_M181][bookmark: _DV_C260][bookmark: _DV_M182][bookmark: _DV_C261][bookmark: _DV_C262][bookmark: _DV_M183][bookmark: _DV_C263][bookmark: _DV_M184][bookmark: _DV_C264][bookmark: _DV_C266][bookmark: _DV_C268][bookmark: _DV_M185][bookmark: _DV_C269][bookmark: _DV_M186][bookmark: _DV_C270][bookmark: _DV_M187][bookmark: _DV_C271][bookmark: _DV_M188][bookmark: _DV_C273]"Complete" and any variation thereof shall mean, as applicable, that: (i) with respect to Privately-Owned Publicly Accessible Open Space and Privately-Owned Improvements, the City Agencies or the Non-City Agencies with jurisdiction over any required permits for such Privately-Owned Publicly Accessible Open Space or Privately-Owned Improvements have issued any approvals required for use of such space or improvement for the contemplated use or improvement with construction having been completecompleted substantially in accordance with the DWDSG and to such an extent that safe use of the space or improvement is viableviable; (ii) with respect to any Public Improvement, the Public Improvement, or portion thereof, has been completed substantially in accordance with related subdivision map conditions of approval and any applicable Public Improvement Agreement and, if applicable, Exhibit E of this agreement, and has been accepted by the City,  ; and (iii) with respect to any Building, a Final Certificate of Occupancy has been issued. With respect to any Public Improvement, Completion does not include acceptance of the Public Improvement by the City.	Comment by Author: Google  - Concerned about delay in acceptance to delay shift in maintenance / repair.
City open to language to address unreasonable City delays (see if existing language already addresses it.) 
Standard for public improvements: 1) done all punch list items; 2) met all requirements for acceptance = complete (to protect google from City delay in actual final acceptance). 
Google to come up with language along these lines. 


1.25 [bookmark: _DV_M189][bookmark: _DV_C274][bookmark: _DV_C275][bookmark: _DV_M190]"Conformance Review" shall mean the Downtown West Planned Development Zoning/Design Conformance Review process established by the General Development Plan, pursuant to which the Director of PBCE or Director of PW, as specified in the General Development Plan, reviews Conformance Review Applications for Vertical Improvements, open space and ParkOpen Space Improvements, and Horizontal Improvements for conformance with the General Development Plan and Downtown West Planned Development Permit as a prerequisite to the issuance of permits to construct open space, Vertical Improvements, or Horizontal Improvements, as applicable.

1.26 [bookmark: _DV_M191][bookmark: _DV_C276][bookmark: _DV_M192][bookmark: _DV_C277][bookmark: _DV_C278][bookmark: _DV_M193]"Conformance Review Application" shall mean a written request on a form approved by the Director of PBCE, along with full application fee paidpayment of any then-due Processing Fees, for a Conformance Review determination by the Director of PBCE that Vertical Improvements, open space and Park Improvements, or Horizontal Improvements for a particular area of the Project Site satisfies the applicable standards of the General Development Plan and Downtown West Planned Development Permit.

1.27 [bookmark: _DV_M194]"Connection Charges" means all water and sewer connection fees and charges payable to the City, as and when due in accordance with City requirements that are applicable on a City-Wide basis or within the DSAP's Boundaries, to the same or similarly situated uses and applied in an equitable and non-discriminatory manner.	Comment by Author: This tern doesn’t appear to be referenced in the text but can be to indicate that Google will pay any applicable Connection Charges or remove this term if not used?	Comment by Author: Put in Conditions of Approval 

1.28 [bookmark: _DV_M195][bookmark: _DV_C279][bookmark: _DV_C280][bookmark: _DV_M196][bookmark: _DV_C281][bookmark: _DV_C282][bookmark: _DV_M197][bookmark: _DV_C283][bookmark: _DV_M198][bookmark: _DV_C284][bookmark: _DV_M199][bookmark: _DV_C285][bookmark: _DV_C286][bookmark: _DV_M200][bookmark: _DV_C287][bookmark: _DV_C288][bookmark: _DV_M201]"Control" means (i) the direct or indirect ownership of more than fifty percent (50%) of the profits or capital of anotherthe specified entity; or (ii) the right to dictate the controlledspecified entity's major decisions, subject to the rights of other owners; or (iii) the power to direct the day-to-day management or control of the specified entity, directly or indirectly and whether through ownership of voting securities, membership or partnership interests, or other interests, or by contract, or otherwise, including; or (iv) the right to appoint fifty percent (50%) or more of the controlledspecified entity’s managers or directors. 

1.29 [bookmark: _DV_M202]"Default" shall have the meaning set forth in Section 9.3.

1.30 [bookmark: _DV_M203]"Developer" shall have the meaning set forth in the opening paragraph of this Agreement, and shall also include any and all authorized successor Transferees of all or any part of the Project Site during the Term.

1.31 [bookmark: _DV_M204]"Development Agreement Ordinance" shall mean Chapter 18.02 of the Municipal Code, as in effect as of the Effective Date. 

1.32 [bookmark: _DV_M205]"Development Agreement Statute" shall have the meaning set forth in the Preamble to this Agreement, as in effect as of the Effective Date. 

1.33 [bookmark: _DV_M206]"Director of PBCE" shall mean the Director of Planning, Building and Code Enforcement of the City of San José.

1.34 [bookmark: _DV_M207]"Diridon Station Area Plan" or "DSAP" shall mean the Diridon Station Area Plan approved by Resolution No. 77096, as may be amended from time to time. 

1.35 [bookmark: _DV_M208][bookmark: _DV_C289][bookmark: _DV_C290][bookmark: _DV_C291][bookmark: _DV_M210][bookmark: _DV_C292][bookmark: _DV_M211]"Diridon Integrated Station Concept Plan" or "DISC" shall mean the collective plan by California High-Speed Rail Authority (CHSRA), Caltrain, Santa Clara Valley Transportation Authority (VTA), Metropolitan Transportation Commission (MTC), and the City (and any successor agency(ies))the DISC Partner Agencies to expand and redevelop the San José Diridon Station, which Plan is under development and has not been approved or fully funded, as of the Effective Date.

1.36 [bookmark: _DV_M212]"DISC Partner Agencies" or "DISC Partner Agency" in connection with DISC, shall mean any one or more of the following agencies: California High-Speed Rail Authority (CHSRA), Caltrain, Metropolitan Transportation Commission (MTC), Santa Clara Valley Transportation Authority (VTA), and the City (and any successor agency(ies)). 

1.37 [bookmark: _DV_M213]"District Systems" shall mean the "district system(s)" described in Exhibit I.  

1.38 [bookmark: _DV_M214]"Downtown West Design Standards and Guidelines" shall mean that certain Downtown West Design Standards and Guidelines, which are a component of the Downtown West Planned Development Permit, approved by the City Council by Resolution No. ________ on ____________, 2021, as same may be amended from time to time.

1.39 [bookmark: _DV_M215][bookmark: _DV_C293][bookmark: _DV_C294][bookmark: _DV_C295][bookmark: _DV_M216][bookmark: _DV_M217]"Downtown West Planned Development Permit" shall mean that certain planned development permit effectuating the Downtown West Planned Development Zoning District, which includes the Downtown West Design Standards and Guidelines, the Downtown West Improvement Standards andand Conceptual Infrastructure Plan Sheets, and the Downtown West Conformance Review Implementation Guide, approved by City Council Resolution No. ______ on ________, 2021, as same may be amended from time to time.

1.40 [bookmark: _DV_M218]"Downtown West Planned Development Zoning District" shall mean the planned development zoning district established pursuant to Zoning Code Sections 20.60 et seq. and 20.120.500 et seq. by City Council Ordinance No. ________, including its accompanying General Development Plan.

1.41 [bookmark: _DV_M219]"DSAP's Boundaries" means the geographic boundaries of the Diridon Station Area Plan, as in effect on the Effective Date of this Agreement.

1.42 [bookmark: _DV_M220]"Effective Date" shall have the meaning set forth in Section 2.1.

1.43 [bookmark: _DV_M221][bookmark: _DV_C297]"Enacting Ordinance" shall have the meaning set forth in Recital R.

1.44 [bookmark: _DV_C298][bookmark: _DV_C299]"Encroachment Agreement" shall refer to Exhibit A of City Council Resolution No. _________."	Comment by Author: Major Encroachment permit will cover this – delete these and references.

1.45 [bookmark: _DV_C300][bookmark: _DV_C301]"Encroachment Diagram" shall refer to Exhibit C of City Council Resolution No. __________.

1.46 [bookmark: _DV_C302][bookmark: _DV_M222][bookmark: _DV_C303]1.44 "Existing Standards" shall have the meaning set forth in Section 5.2.

1.47 [bookmark: _DV_C304][bookmark: _DV_M223][bookmark: _DV_C305]1.45 "Existing Uses," shall mean all existing lawful uses of the existing Buildings and improvements (and including, without limitation, lawful pre-existing, non-conforming uses under the Zoning Code) on the Project Site as of the Effective Date, as the same may be modified by the Approvals and any Subsequent Approvals.

1.48 [bookmark: _DV_C306][bookmark: _DV_M224][bookmark: _DV_C307]1.46 “Extended Term” shall have the meaning set forth in Section 2.2. 

1.49 [bookmark: _DV_C308][bookmark: _DV_M225][bookmark: _DV_C309]1.47 "Federal or State Law Exception" shall have the meaning set forth in Section 5.10.

1.50 [bookmark: _DV_C310][bookmark: _DV_M226][bookmark: _DV_C311]1.48 "FEIR" shall have the meaning set forth in Recital P. 

1.51 [bookmark: _DV_C312][bookmark: _DV_M227][bookmark: _DV_C313]1.49 "Final Approval" shall mean that (i) all applicable appeal periods for the filing of any administrative or judicial appeal challenging the issuance or effectiveness of any of the Approvals, the Development Agreement or the FEIR shall have expired and no such appeal shall have been filed, or if such an administrative or judicial appeal is filed, the Approvals, the Development Agreement or the FEIR, as applicable, shall have been upheld by a final decision in each such appeal without adverse effect on the applicable Approval, the Development Agreement or the FEIR and the entry of a final judgment, order or ruling upholding the applicable Approval, the Development Agreement or the FEIR and (ii) if a referendum petition relating to any Approval or the Development Agreement is timely and duly circulated and filed, certified as valid and the City holds an election, the date the election results on the ballot measure are certified by the City Council in the manner provided by applicable City laws reflecting the approval by voters of the referended Approval or Development Agreement.  

1.52 [bookmark: _DV_C314][bookmark: _DV_C315]"Final Certificate of Occupancy" shall mean the permit or other documentation issued by the City Building Division following its final inspection of the applicable building or structure and may include any temporary certificate of occupancy permits or other documentation previously issued with respect to such building or structure.

1.53 [bookmark: _DV_C316][bookmark: _DV_M228][bookmark: _DV_C317]1.50 "Final Map" shall mean a "Final Map" as defined in Section 19.08.160 of the Subdivision Code.

1.54 [bookmark: _DV_C318][bookmark: _DV_M229][bookmark: _DV_C319][bookmark: _DV_M230][bookmark: _DV_C320][bookmark: _DV_M231][bookmark: _DV_C321][bookmark: _DV_M233][bookmark: _DV_C322][bookmark: _DV_M235][bookmark: _DV_C323][bookmark: _DV_C324]1.51 "Force Majeure" or "Force Majeure Event" shall mean, for purposes of this Agreement, any event or condition that: (i) is beyond a Party’s control; (ii) prevents the Party’s performance of this Agreement; (iii) that the Party could not have reasonably foreseen; and (iv) that arises from one or more of the following: (1) naturally occurring events constituting an act of God; (2) unusually severe and abnormal climactic conditions (as compared with the five-year average weather statistics compiled by the United States National Oceanic and Atmospheric Administration for the time of year and locality of the Subject Property); (3) strikes, stoppages or boycotts that affect a specific trade on a national or regional level, to the extent not caused by the acts or omissions of the Party or the general unavailability of construction materials for projects similar to the Project causing significant delay in construction; (4) acts of terrorism or war; (5) riots or other civil unrest; (6) a local, state or federal declaration of emergency based on an epidemic or pandemic, including any quarantine or other health-related orders, directives, regulations, laws or other requirements implemented in response to such epidemic or pandemic; or (7) orders issued by any other governmental body having jurisdiction over the Project; or (8) casualty or condemnation. Neither the inability of Developer to obtain construction financing for the Project nor the condition of, or changes in, the real estate market shall constitute a Force Majeure Event, except to the extent such inability or changes result from a Force Majeure Event.	Comment by Author: We have asked Google to tighten this, particularly related to general unavailability of materials. 	Comment by Author: Google working on language to narrow construction material unavailability - based on commercially reasonable efforts, a maximum length, and/or  objective measurement to determine when it can be triggered.	Comment by Author: Google still working on this. 	Comment by Author: Addressed separately in DISC / Bart – Strike condemnation.

1.55 [bookmark: _DV_X1423][bookmark: _DV_C325][bookmark: _DV_M236][bookmark: _DV_C326]“Foreclosure Transferee” shall mean any purchaser at a foreclosure sale under a Mortgage and any person or entity which acquires title to all or any portion of the Project Site in lieu of the foreclosure of a Mortgage, except for Developer or an Affiliate of Developer.

1.56 [bookmark: _DV_C327][bookmark: _DV_M237][bookmark: _DV_C328]1.52 "Funding Mechanism" shall have the meaning set forth in Section 7.6.1.

1.57 [bookmark: _DV_C329][bookmark: _DV_M238][bookmark: _DV_C330]1.53 "Future Changes to Existing Standards" shall have the meaning set forth in Section 5.6.

1.58 [bookmark: _DV_C331][bookmark: _DV_M239][bookmark: _DV_C332]1.54 "General Plan" has the meaning set forth in Recital A. 

1.59 [bookmark: _DV_C333][bookmark: _DV_M240][bookmark: _DV_C334]1.55 "General Plan Consistency Findings" has the meaning set forth in Recital P.

1.60 [bookmark: _DV_C335][bookmark: _DV_M241][bookmark: _DV_C336]1.56 "Good Faith Efforts" and any variation thereof shall mean the efforts that a reasonable person would determine is a diligent and honest effort under the same or similar set of facts or circumstances.

1.61 [bookmark: _DV_C337][bookmark: _DV_M242][bookmark: _DV_C338][bookmark: _DV_M244][bookmark: _DV_C339][bookmark: _DV_C340][bookmark: _DV_M246][bookmark: _DV_C341][bookmark: _DV_C342][bookmark: _DV_M247][bookmark: _DV_C343][bookmark: _DV_M249][bookmark: _DV_C345]1.57 "Google Affiliate" shall mean any entity that directly or indirectly Controls, is Controlled by, or is under common Control bywith Google LLC, including  (i) Alphabet, Inc.; (ii) Google LLCany Affiliate of Alphabet, Inc.; (iii) companies spun-off from Google LLC or Alphabet, Inc. and any of their Affiliates; and (iv) any entities related to Google LLC or Alphabet, Inc. as a result of merger, acquisition or by operation of law.

1.62 [bookmark: _DV_C346][bookmark: _DV_M251][bookmark: _DV_C347]1.58 "Horizontal Improvement" shall mean (a) the initial construction of any one or more Public Improvements and (b) the initial construction of any one or more  Privately-Owned Improvements.

1.63 [bookmark: _DV_C348][bookmark: _DV_M252][bookmark: _DV_M253][bookmark: _DV_C352]1.59 "Impact Fees" shall mean those fees set forth in Exhibit M.any fees, contributions, special taxes, exactions, impositions and dedications charged by the City in connection with the development of the Project, including but not limited to transportation and transit fees, housing requirements (whether imposed as a fee, as a zoning requirement or otherwise, including affordable housing, such as on-site inclusionary units, in-lieu fees and land transfers), dedication or reservation requirements, and obligations for on-or off-site improvements that are in effect on the date on which the ordinance approving this Agreement is effective or which constitute conditions of approval under any Tentative Map for which Developer has obtained Final Approval. Impact Fees shall not include the Mitigation Measures, Processing Fees, taxes or special assessments or school district fees, and any fees, taxes, assessments impositions imposed by Non-City Agencies, all of which shall be due and payable by Developer as and when due in accordance with applicable Laws.

1.64 [bookmark: _DV_C353][bookmark: _DV_M256][bookmark: _DV_C354]1.60 "Infrastructure" shall mean the facilities, both on- and off-site and in District Systems, described in the Infrastructure Plan included herewith as Exhibit I, and including the electrical microgrid ("Microgrid") described in Exhibit J.

1.65 [bookmark: _DV_C355][bookmark: _DV_M257][bookmark: _DV_M258][bookmark: _DV_M259]1.61 "Infrastructure Plan" shall mean collectively the Infrastructure Plan, the Infrastructure Costs Reimbursement Sheet, and the Infrastructure Maintenance Matrix, all of which are included herewith as Exhibit I.	Comment by Author: 	Comment by Author: City can’t agree to this at this point; can’t be locked in.  Keep DA focused on the process for developing reimbursement program.  (language previously agreed upon). 

[bookmark: _DV_C358][bookmark: _DV_C359][bookmark: _DV_C360]1.62	“Initial Term” shall have the meaning set forth in section 2.2 of this Agreement.

1.66 [bookmark: _DV_C361][bookmark: _DV_M260][bookmark: _DV_C362]1.63 "Law(s)" shall mean the Constitution and laws of the United States of America, the Constitution and laws of the State of California, the charter and laws of the City of San José, and any codes, statutes, rules, regulations, or executive mandates thereunder, and any State or Federal court decision (including any order, injunction, or writ) thereunder. The term "Laws" shall refer to any or all Laws as the context may require.

1.67 [bookmark: _DV_C363][bookmark: _DV_M261][bookmark: _DV_M262][bookmark: _DV_C365]1.64 "Lendlease Affiliate" shall mean any Affiliate of Lendlease Americas Holdings Inc., a Delaware corporation.  

1.68 [bookmark: _DV_C366][bookmark: _DV_M263][bookmark: _DV_C367]1.65 "Litigation Extension" shall have the meaning set forth in Section 11.5.1.

1.69 [bookmark: _DV_C368][bookmark: _DV_M264][bookmark: _DV_C369]1.66 "Losses" shall have the meaning set forth in Section 4.7.

1.70 [bookmark: _DV_C370][bookmark: _DV_C371]"Major Encroachment Permit" shall refer to a permit issued under Title 13.37.400 of the Municipal Code."

1.71 [bookmark: _DV_C372][bookmark: _DV_M265][bookmark: _DV_C373][bookmark: _DV_M266][bookmark: _DV_C377][bookmark: _DV_C378][bookmark: _DV_M267][bookmark: _DV_C379][bookmark: _DV_C380][bookmark: _DV_M268][bookmark: _DV_C381][bookmark: _DV_C382][bookmark: _DV_M269][bookmark: _DV_C383][bookmark: _DV_M270][bookmark: _DV_X1104][bookmark: _DV_C384][bookmark: _DV_C385][bookmark: _DV_M272][bookmark: _DV_C387]1.67 "Material Change" shall mean any modification that would materially alter the rights, benefits, or obligations of the City or Developer under this Agreement that (i) extends or reduces the Term, (ii) changes the permitted uses of the Project Site, except as permitted by, and approved in the manner set forth in the Downtown West Planned Development Zoning District and/or the Downtown West Design Standards and Guidelines, (iii)changes the permitted uses of the Project Site, except as permitted by, and approved in the manner set forth in the Downtown West Planned Development Zoning District and/or the Downtown West Design Standards and Guidelines, (iii) decreases or increases the Community Benefits, except as permitted as a PublicCommunity Benefits Adjustment [SUBJECT TO NEGOTIATION OF PBCB ADJUSTMENT TERM], (iv)iii) as to a particular building, increases the maximum density, or overall square footage of the Project , in each case by more than 10%, (v) decreases the parking ratios, except as permitted by the Approvals and this Agreement, or (vi) reduces or changes the Impact Fees except as authorized on the Effective Date. Notwithstanding the foregoing, and for clarity, deviations or modifications authorized to be approved pursuant to procedures established by the General Development Plan, without requiring amendment to the General Development Plan, shall not constitute a Material Change. By way of example and without limitation, approval of allowable transfers and allowable conversions described on Sheet 3.03 of the General Development Plan and of minor modifications, exceptions, deferrals, amendments to the Planned Development Permit, including DWDSG, DISC process, each as described on Sheet 8.02 of the General Development Plan would not constitute Material Changes. Additionally, adjustments, deviations or modifications authorized to be approved pursuant to procedures established by the Planned Development Permit, and Non-Material Amendments authorized by the Downtown West Improvement Standards and Infrastructure Plan [CONFIRM FINAL LANGUAGE]The addition to this Development Agreement of all or any of the VTA Parcels as to which Developer then has a legal or equitable interest shall not constitute a Material Change. 	Comment by Author: Move to 5.3

1.72 [bookmark: _DV_C388][bookmark: _DV_M273][bookmark: _DV_C389]1.68 "Mitigation Measures" shall mean the mitigation measures (as defined by CEQA) applicable to the Project as set forth in the MMRP or that are necessary to mitigate adverse environmental impacts identified through the CEQA process as part of a Subsequent Approval. 

1.73 [bookmark: _DV_C390][bookmark: _DV_M274][bookmark: _DV_C391]1.69 "MMRP" shall mean that certain mitigation monitoring and reporting program attached to the FEIRadopted by the City for the Project. 	Comment by Author: Infrastructure Plan part of PD Permit?  Can use similar reference instead of attaching to DA. 	Comment by Author: See text edit ,

1.74 [bookmark: _DV_C392][bookmark: _DV_M275][bookmark: _DV_C393][bookmark: _DV_X1403][bookmark: _DV_C394][bookmark: _DV_M276][bookmark: _DV_X1405][bookmark: _DV_C396][bookmark: _DV_M278][bookmark: _DV_X1407][bookmark: _DV_C397][bookmark: _DV_X1409][bookmark: _DV_C398][bookmark: _DV_M279][bookmark: _DV_C399][bookmark: _DV_X1411][bookmark: _DV_C400][bookmark: _DV_M280][bookmark: _DV_C401]1.70 "Mortgage" shall mean a mortgage or, deed of trust, or other lien on all or part of the Project Site to secure an obligation made by Developer to repay funds to be used by Developer to improve the applicable property ownerso encumbered in a manner consistent with this Agreement, but shall not include any mortgage, deed of trust or other lien that is also secured by real property that is not part of the Project Site or which secures an obligation to repay funds used to acquire or improve real property that is not part of the Project Site, or which is cross-defaulted with any obligation relating to or secured by real property that is not part of the Project Site..	Comment by Author: Unclear what is envisioned by "or other lien"...

1.75 [bookmark: _DV_C402][bookmark: _DV_C403][bookmark: _DV_M281][bookmark: _DV_C404][bookmark: _DV_X1413][bookmark: _DV_C405][bookmark: _DV_M282][bookmark: _DV_X1415][bookmark: _DV_C406][bookmark: _DV_M283][bookmark: _DV_X1417][bookmark: _DV_C407][bookmark: _DV_M284][bookmark: _DV_X1419][bookmark: _DV_C408][bookmark: _DV_M285][bookmark: _DV_C409][bookmark: _DV_X1421][bookmark: _DV_C410][bookmark: _DV_M286][bookmark: _DV_C411]1.71 ""Mortgagee" shall mean a person or entity that oisis not an Affiliate of Developer and that is the holder of, and beneficiary or mortgagee under, a mortgageMortgage.

1.76 [bookmark: _DV_C412][bookmark: _DV_M287][bookmark: _DV_C413]1.72 "Municipal Code" shall mean the San José Municipal Code.

1.77 [bookmark: _DV_C414][bookmark: _DV_M288][bookmark: _DV_C415]1.73 "Non-City Agency" shall have the meaning set forth in Section 7.3.

1.78 [bookmark: _DV_C416][bookmark: _DV_M289][bookmark: _DV_C417]1.74 "Non-City Approval" shall have the meaning set forth in Section 7.3.

1.79 [bookmark: _DV_C418][bookmark: _DV_M290][bookmark: _DV_C419]1.75 "Official Records" shall mean the official real estate records of the City of San José, as maintained by the Santa Clara County Assessor-Recorder's Office.

1.80 [bookmark: _DV_C420][bookmark: _DV_C421]"Open Space Improvements" shall mean, collectively, City-Dedicated Open Space and Privately-Owned Publicly Accessible Open Space (defined as Project-Sponsor Owned Open Space in the Downtown West Planned Development Zoning District and Downtown West Planned Development Permit). 

1.81 [bookmark: _DV_C422][bookmark: _DV_M291][bookmark: _DV_C423]1.76 "Parcel Map" shall mean a Parcel Map as defined in Section 19.08.320 of the Subdivision Code.

1.82 [bookmark: _DV_C424][bookmark: _DV_M292][bookmark: _DV_C425][bookmark: _DV_C426][bookmark: _DV_M293][bookmark: _DV_C427][bookmark: _DV_C428][bookmark: _DV_M295][bookmark: _DV_C431]1.77 "Park Construction TCE"Right of Entry", as more specifically described in Exhibit E, shall mean a temporary Right of Entry Agreement within a City-Dedicated Open Space  enterentered into by the Parties following Acceptance of the Open Space by the City, for the purpose of allowing Developer to complete construction of an adjacent Building(s).

1.83 [bookmark: _DV_C432][bookmark: _DV_M296][bookmark: _DV_C433]1.78 "Park Improvements" shall have the meaning set forth in the Parkland Agreement included herewith as Exhibit E.

1.84 [bookmark: _DV_C434][bookmark: _DV_M297][bookmark: _DV_C435]1.79 "Parkland Fee" shall mean the fee established by the City Council pursuant to Chapters 14.25 or 19.38 of the San José Municipal Code. 

1.85 [bookmark: _DV_C436][bookmark: _DV_M298][bookmark: _DV_C437]1.80 "Party" and "Parties" shall have the meaning set forth in the opening paragraph of this Agreement.

1.86 [bookmark: _DV_C438][bookmark: _DV_M299][bookmark: _DV_C439]1.81 "PBCE Department" shall mean the Planning, Building, and Code Enforcement Department of the City of San José.

1.87 [bookmark: _DV_C440][bookmark: _DV_M300][bookmark: _DV_C441]1.82 "Planned Development Permit" means the Planned Development Permit approved by Resolution No. XXX.

1.88 [bookmark: _DV_C442][bookmark: _DV_M301][bookmark: _DV_C443]1.83 "Planning Commission" means the Planning Commission of the City of San José.

1.89 [bookmark: _DV_C444][bookmark: _DV_M302][bookmark: _DV_C445]1.84 "Privately-Owned Publicly Accessible Open Space" shall mean those parks and open spaces described in Exhibits F and E5.2, and in Section 4.1 hereto, and in the Downtown West Design Standards and Guidelines, that are not City-Dedicated Open Spaces.

1.90 [bookmark: _DV_C446][bookmark: _DV_M303][bookmark: _DV_C447][bookmark: _DV_M304][bookmark: _DV_C449]1.85 "Privately-Owned Improvements" shall mean those facilities and services that are privately-owned and privately-maintained, at no cost to the City (other than any public financing), for the public benefit and not dedicated to the City, including Privately-Owned Publicly Accessible Open Spaces and Park Improvements thereto, and any Infrastructure that is not a Public Improvement. The Privately-Owned Improvements do not include City-Dedicated Open Space or any Public Improvements.

1.91 [bookmark: _DV_C450][bookmark: _DV_M305][bookmark: _DV_C451]1.86 "Processing Fees" shall mean, as applicable, the (i) standard fee imposed by the City upon the submission of an application for a permit or approval, which is not an Impact Fee, in accordance with the City practice on a City-Wide basis or within the DSAP's Boundaries, for the same or similar permits or approvals and applied in an equitable and non-discriminatory manner; or (ii) the City's standard hourly rate and standard charges for review of an application for a permit approval, in accordance with the City practice on a City-Wide basis or within the DSAP's Boundaries, to the same or similar work and applied in an equitable and non-discriminatory manner, for City staff who are processing the application.

1.92 [bookmark: _DV_C452][bookmark: _DV_M306][bookmark: _DV_C453]1.87 "Project" shall mean the mixed use development project as described in Recital D, Exhibit B, and the Approvals, together with Developer's rights and obligations under this Agreement.

1.93 [bookmark: _DV_C454][bookmark: _DV_M307][bookmark: _DV_C455][bookmark: _DV_C456][bookmark: _DV_M308][bookmark: _DV_C457][bookmark: _DV_C458][bookmark: _DV_M309][bookmark: _DV_C459]1.88 "Project Description" shall refer to the Project described in Recital HExhibit B1. In the event that the Director of PBCE approves a request by Developer to convert land uses pursuant to the General Development Plan, then Recital H Exhibit B1and any other references to the Project Description herein shall be deemed to automatically incorporate such changes without requiring amendment of this Agreement.	Comment by Author: Cite to EIR Project Description as opposed to Restating in Exhibit?	Comment by Author: Google – ok with citing EIR in concept. 

1.94 [bookmark: _DV_C460][bookmark: _DV_M310][bookmark: _DV_C461][bookmark: _DV_M311][bookmark: _DV_C462]1.89 "Project Documents" shall mean, individually or collectively as the context requires, the Project Boundaries, Public Benefits Program and Community Benefits Schedule, Infrastructure Plan, Parkland Agreement, Affordable Housing Program, Downtown West Design Standards and Guidelines, Downtown West Improvement Standards, Conceptual Infrastructure Plan Sheets, Downtown West Conformance Review Implementation Guide, Major Major Encroachment Agreement, Transportation Demand Management Plan, and this Agreement.	Comment by Author: Municipal Code differentiate between Major and Minor.  This is Major.  	Comment by Author: Reversed deletion 

1.95 [bookmark: _DV_C463][bookmark: _DV_M312][bookmark: _DV_M313][bookmark: _DV_M315][bookmark: _DV_C468][bookmark: _DV_C469]1.90 "Project Features" shall mean features or elements of the Project that Developer has voluntarily agreed to construct or include  that are not Community Benefits or beyond elements of the Project required to satisfy state and/or City statutory or regulatory requirements, including, but not limited to, payment of fees, CEQA mitigation measures set forth in the MMRP, City-Dedicated Open Space, and the portion of the Affordable Housing Program that satisfies the requirements of the City's Inclusionary Housing Ordinance (San José Municipal Code Ch. 5.08),   any Base Requirements and that provide a benefit to the public..

1.96 [bookmark: _DV_C470][bookmark: _DV_M317][bookmark: _DV_C471]1.91 "Project Site" shall have the meaning set forth in Recital D, and as more particularly described in Exhibit A and depicted in Exhibit B. 

1.97 [bookmark: _DV_C472][bookmark: _DV_M318][bookmark: _DV_C473]1.92 "Public Health and Safety Exception" shall have the meaning set forth in Section 5.10.1.

1.98 [bookmark: _DV_C474][bookmark: _DV_M319][bookmark: _DV_C475][bookmark: _DV_M320][bookmark: _DV_C476][bookmark: _DV_M321][bookmark: _DV_C477][bookmark: _DV_C478][bookmark: _DV_M322][bookmark: _DV_C479]1.93 "Public Benefit" shall mean, collectively, the (i) Base Requirements, (ii) Community Benefits, and, (iiiii) Project Features that benefit the public..

[bookmark: _DV_C480][bookmark: _DV_C481][bookmark: _DV_C482][bookmark: _DV_C484][bookmark: _DV_C485][bookmark: _DV_C487][bookmark: _DV_C488][bookmark: _DV_C490][bookmark: _DV_C492]1.94	"Public Benefits Adjustment" [PENDING NEGOTIATION] shall mean an adjustment or modification to the total acreage, units, amount, configuration, or Completion or delivery schedule, or other elements of a Public Benefit, as permitted by the Downtown West Planned Development Zoning District, General Development Plan, Downtown West Design Standards and Guidelines, or Downtown West Improvement Standards and Conceptual Infrastructure Plan Sheets, that is necessitated by (i) any subsequent proceedings initiated by any of the DISC Partner Agencies to acquire any portion of the Project Site in connection with DISC, if such acquisition results in a reduction in the development program as established by the Project Approvals; and/or (ii) reconfiguration and/or redesign necessitated by the Developer being prohibited from building to the maximum heights reflected in the DWDSG as a result of City's adoption of a construction tower crane policy that prohibits or impacts Developer's ability to construct to such maximum heights, if such reconfiguration and/or redesign results in a reduction in the development program as established by the Project Approvals.

1.99 [bookmark: _DV_C493][bookmark: _DV_M323][bookmark: _DV_C494][bookmark: _DV_M324][bookmark: _DV_M325][bookmark: _DV_C495][bookmark: _DV_C497][bookmark: _DV_M326][bookmark: _DV_M327][bookmark: _DV_M328][bookmark: _DV_C499][bookmark: _DV_M329][bookmark: _DV_C500]1.95 "Public Improvement" shall mean the facilities, both on- and off-site, to be improved, constructed, and dedicated by Developer and, upon completion in accordance with the Public Improvement Agreement, or the Parkland Agreement, as applicable, accepted by the City. Public Improvements include the public streets within the Project Site shown on Exhibit I and/or within the Local Transportation Analysis Report prepared by Fehr & Peers, dated September 2020__________, 2021, all Infrastructure and public utilities within such streets (such as electricity, water and sewer lines, but excluding any non-municipal utilities or Privately-Owned Infrastructure), including sidewalks, landscaping, bicycle lanes, street furniture, and paths and intersection improvements (such as curbs, medians, signaling, traffic controls devices, signage, and striping), and all improvements that Developer is required to complete within City-Dedicated Open Spaces. The Public Improvements do not include Privately-Owned Publicly Accessible Open Space or any Privately-Owned Improvements, including Privately-Owned Improvements within the public right-of-way, if any. 

1.100 [bookmark: _DV_C501][bookmark: _DV_M330][bookmark: _DV_C502][bookmark: _DV_C504]1.96 "Public Improvement Agreement" shall mean the City’s standard form of the City’s standard form ofan agreement between the City and Developer for the completion of improvements required as a condition of subdivision map approval pursuant to Government Code Section 66462.

1.101 [bookmark: _DV_C505][bookmark: _DV_M332][bookmark: _DV_C506]1.97 "Public Works" shall mean the San José Department of Public Works. 

1.102 [bookmark: _DV_C507][bookmark: _DV_M333][bookmark: _DV_C508]1.98 "Public Works Director" shall mean the Director of Public Works. 

1.103 [bookmark: _DV_C509][bookmark: _DV_M334][bookmark: _DV_M335][bookmark: _DV_C510][bookmark: _DV_C511][bookmark: _DV_M336][bookmark: _DV_C512][bookmark: _DV_M337][bookmark: _DV_C514][bookmark: _DV_C515]1.99 "Qualified Developer"  meansshall mean any entity, or such entity's project team, with significant experience developing projects of a similar scale in a similar urban environment and have completed a minimum of two (2) similar scale projects in an urban environment within the seven (7) year period preceding the effective date of the Transfer, as shown by reasonable evidence delivered to City for reasonable review and approval. [OPEN]	Comment by Author: Leave language as proposed.  Close issue. 


1.104 [bookmark: _DV_C516][bookmark: _DV_C517]"Reimbursement Agreement" shall mean a form of reimbursement agreement acceptable to the Parties entered into between the Parties with respect to the payment of Processing Fees and City Costs, which agreement shall be substantially in the form attached hereto at Schedule A to this Agreement.	Comment by Author: Delete.	Comment by Author: Or change to “a form acceptable to the parties…”

1.105 [bookmark: _DV_C518][bookmark: _DV_M338][bookmark: _DV_C520]1.100 "Subdivision Code" shall mean Title 19 of the San José Municipal Code.

1.106 [bookmark: _DV_C521][bookmark: _DV_M339][bookmark: _DV_C522]1.101 "Subdivision Map Act" shall mean the California Subdivision Map Act, California Government Code § 66410 et seq.

1.107 [bookmark: _DV_C523][bookmark: _DV_M340][bookmark: _DV_C524][bookmark: _DV_M341][bookmark: _DV_M342][bookmark: _DV_C525][bookmark: _DV_M344][bookmark: _DV_C526]1.102 "Subsequent Approval" [PENDING DISCUSSIONS] shall mean any other land use approvals, entitlements, or permits from the City other than the Approvals  that are necessary or advisable for the implementation of the Project, including without limitation, Conformance Review determinations or approvals, demolition permits, grading permits, site permits, building permits, right-of-way work permits, lot line adjustments, sewer and water connection permits, major and minor encroachment permits, street and sidewalk modifications, street improvement permits, permits to alter, certificates of occupancy, transit stop relocation permits, subdivision maps, improvement plans, lot mergers, lot line adjustments, and re-subdivisions. A Subsequent Approval shall also include any amendment to the foregoing land use approvals, entitlements, or permits, or any amendment to the Approvals that are sought by Developer and approved by the City in accordance with the standards set forth in this Agreement.

1.108 [bookmark: _DV_C527][bookmark: _DV_M345][bookmark: _DV_C528][bookmark: _DV_C529][bookmark: _DV_M346][bookmark: _DV_C530]1.103 “Substantial Completion” shall mean that construction of the base building is sufficiently complete and have obtained temporarythe City has issued a Temporary Certificate of Occupancy. 

1.109 [bookmark: _DV_C531][bookmark: _DV_C532]"Temporary Certificate of Occupancy" shall mean the permit or other documentation issued by the City Building Division following its inspection(s) of the applicable building or structure that is not a Final Certificate of Occupancy (i) but allows temporary occupancy of the building or structure for its intended use or (ii) means that the building or structure is ready for tenant improvements or similar work.

1.110 [bookmark: _DV_C533][bookmark: _DV_M347][bookmark: _DV_M348][bookmark: _DV_C534][bookmark: _DV_M350][bookmark: _DV_C536][bookmark: _DV_X119][bookmark: _DV_C537][bookmark: _DV_C538][bookmark: _DV_C539][bookmark: _DV_M352][bookmark: _DV_C540][bookmark: _DV_M353][bookmark: _DV_C541][bookmark: _DV_C542][bookmark: _DV_M354][bookmark: _DV_C543][bookmark: _DV_C544][bookmark: _DV_M355][bookmark: _DV_C545]1.104 "Ten Year Development Obligation" shall mean (i) the Substantial Completion of the base building(s) and associated ancillary improvements for not less than two million (2,000,000) gross square feet of office development within the Project Site, (ii) completion of the transfers of the H1, H5 and H6 Properties to City, (iii) execution and recordation of irrevocable offers to dedicate, in the a form approved by City, 4.8 acres of parks and open space land to City, (iv)and completion of all payments or contributions due pursuant to this Agreement with respect to such two million (2,000,000) gross square feet of office development at or prior to the end of the Initial Term; and  10-year period described in Section 2.2; or (ii) Developer's satisfaction, whether by payment or performance as applicable, of the Community Benefits associated with such two million (2,000,000) gross square feet of office development, as set forth on Exhibit C and Section 4.1 to this Agreementwhich Community Benefits are equal to $24.37/gsf of office ($21.20/gsf for Community Stabilization and Opportunity Fund paid at office COO and $3.17/gsf for Unallocated Community Benefit Commitment paid at office COO).	Comment by Author: City staff conceptually ok with termination construct, but streamlined rather than complicated process:.
90 day prior notice from Google to City regarding status of compliance which is Google’s opportunity  to make case that 10-year and 20 year Obligations are met, or to make case for why DA shouldn’t terminate if 10-year / 20-year obligations not met 
If obligations not met, termination upon issuance of  a termination letter (from City Manage).  

Related issue – follow Muni Code provision for annual review. 	Comment by Author: buildings + ancillary improvements i.e., parks and infrastructure that are tied to said buildings?	Comment by Author: should be clear that obligitions going along with the completed buildings should be included.	Comment by Author: Why remove??
	Comment by Author: Suggest putting these requirements back in; see next comment. . 	Comment by Author: Make this more clear that this includes related Public Benefits – to address prior comment related to parks / OS.	Comment by Author: if they are satisfying the obligation by payment instead of performance, then it's not paid at Office COO, right? It's just paid at the 10 year mark. This addition of text "which ....COO)" is very confusing to me.	Comment by Author: Just pay when it is due. Clarify / streamline language. 

1.111 [bookmark: _DV_C546][bookmark: _DV_M356][bookmark: _DV_C547]1.105 "Tentative Map" shall mean both a "Tentative Map" as defined in Section 19.08.460 of the Subdivision Code and a "Vesting Tentative Map" as defined in Section 19.13.020(A) of the Subdivision Code.

1.112 [bookmark: _DV_C548][bookmark: _DV_M357][bookmark: _DV_C549][bookmark: _DV_M358][bookmark: _DV_C550]1.106 "Term" shall have the meaning set forth in Section 2.2, and shall include the Initial Term and any Extended Term.

1.113 [bookmark: _DV_C551][bookmark: _DV_M359][bookmark: _DV_C552]1.107 "Third-Party Challenge" shall have the meaning set forth in Section 7.4.

1.114 [bookmark: _DV_C553][bookmark: _DV_M360][bookmark: _DV_C554]1.108  "Third Party Transferee" shall mean any entity that is not Google LLC, a Google Affiliate or a Lendlease Affiliate.

1.115 [bookmark: _DV_C555][bookmark: _DV_M361][bookmark: _DV_C556]1.109 "Transfer" shall have the meaning set forth in Section 12. 

1.116 [bookmark: _DV_C557][bookmark: _DV_M362][bookmark: _DV_C558]1.110 "Transferee" shall mean any party that is the transferee in a Transfer.

1.117 [bookmark: _DV_C559][bookmark: _DV_M363][bookmark: _DV_C560][bookmark: _DV_C561][bookmark: _DV_M364][bookmark: _DV_C562][bookmark: _DV_M365][bookmark: _DV_C563][bookmark: _DV_C564][bookmark: _DV_M366][bookmark: _DV_M367][bookmark: _DV_C565][bookmark: _DV_M369][bookmark: _DV_C566]1.111 "Transportation Demand Management Plan" shall mean the transportation demand management plan attached to the FEIR, as the same may be modified from time to time at the sole discretionrequest of Developer and withsubject to the approval of the City of San Jose  Director of PBCE in his or her sole discretion..

1.118 [bookmark: _DV_C567][bookmark: _DV_M370][bookmark: _DV_C568][bookmark: _DV_M371][bookmark: _DV_M372][bookmark: _DV_C569][bookmark: _DV_M374][bookmark: _DV_C570][bookmark: _DV_M375][bookmark: _DV_C571][bookmark: _DV_M376][bookmark: _DV_C572][bookmark: _DV_C573][bookmark: _DV_M377][bookmark: _DV_C574][bookmark: _DV_C575][bookmark: _DV_M378][bookmark: _DV_C576][bookmark: _DV_C577][bookmark: _DV_M379][bookmark: _DV_C578][bookmark: _DV_C579][bookmark: _DV_M380][bookmark: _DV_C580]1.112 "Twenty Year Development Obligation" shall mean (i) the Substantial Completion of the base building(s) and associated ancillary improvements, for not less than two million (2,000,000) additional gross square feet  of office development within the Project Site (four million (4,000,000) gross square feet total including the Ten Year Development Obligation), and (ii) completion of all payments or contributions due pursuant to this Agreement with respect to such additional two million (2,000,000) gross square feet of office development at or prior to the end of the Extended Term20-year period described in Section 2.2; andor (ii) Developer's satisfaction, whether by payment or performance as applicable, of the Community Benefits associated with such 4,000,000additional two million (2,000,000) gross square feet of office development, as set forth on Exhibit C  and Section 4.1 of this Agreementwhich Community Benefits are equal to $24.37/gsf of office ($21.20/gsf for Community Stabilization and Opportunity Fund paid at office COO and $3.17/gsf for Unallocated Community Benefit Commitment paid at office COO). For clarity, the amount of office development or Community Benefits under this Twenty Year Development Obligation shall be in addition to the amount of office development or Community Benefits required to satisfy the Ten Year Development Obligation.	Comment by Author: Same comments / issues as in 10 year obligation.	Comment by Author: same as my last comment. If this is a fee out option, why does it matter when it would have been paid. 

1.119 [bookmark: _DV_C581][bookmark: _DV_M381][bookmark: _DV_C582]1.113 "Vertical Improvement" shall mean a Building or other improvement to be developed under this Agreement that is not parks and open space or infrastructure, or any portion thereof that is a Horizontal Improvement.

1.120 [bookmark: _DV_C583][bookmark: _DV_M382][bookmark: _DV_C584]1.114 "Vested Elements" shall have the meaning set forth in Section 5.1.

1.121 [bookmark: _DV_C585][bookmark: _DV_M383]1.115 "Zoning Code" shall mean Title 20 of the San José Municipal Code.

2. [bookmark: _DV_M384][bookmark: _Toc437964506][bookmark: _Toc64045904]EFFECTIVE DATE; TERM

[bookmark: _DV_C586][bookmark: _DV_C587][bookmark: _Toc437964507][bookmark: _Toc64045905][bookmark: _DV_M385][bookmark: _DV_C588][bookmark: _DV_M386]2.1 2.1 Effective Date. This Agreement shall take effect upon the later of (i) the full execution and delivery of this Agreement by the Parties, and (ii) the date the Enacting Ordinance is effective ("Effective Date"). 

[bookmark: _DV_C589][bookmark: _DV_C590][bookmark: _Toc437964508][bookmark: _Toc64045906][bookmark: _DV_M387][bookmark: _DV_C591][bookmark: _DV_M388][bookmark: _DV_C592][bookmark: _DV_C593][bookmark: _DV_M389][bookmark: _DV_C594][bookmark: _DV_C595][bookmark: _DV_M390][bookmark: _DV_M391][bookmark: _DV_C596][bookmark: _DV_M392][bookmark: _DV_C597][bookmark: _DV_M393][bookmark: _DV_C598][bookmark: _DV_C600][bookmark: _DV_M394][bookmark: _DV_C601][bookmark: _DV_C602][bookmark: _DV_M395][bookmark: _DV_C603][bookmark: _DV_C604][bookmark: _DV_M396][bookmark: _DV_C605][bookmark: _DV_M397][bookmark: _DV_C606][bookmark: _DV_C607][bookmark: _DV_M398][bookmark: _DV_C608][bookmark: _DV_C609][bookmark: _DV_M399][bookmark: _DV_C610][bookmark: _DV_C611][bookmark: _DV_M400][bookmark: _DV_C612][bookmark: _DV_M401][bookmark: _DV_C613][bookmark: _DV_C614][bookmark: _DV_M402][bookmark: _DV_C615][bookmark: _DV_C616][bookmark: _DV_M403][bookmark: _DV_C617][bookmark: _DV_M404][bookmark: _DV_C618][bookmark: _DV_C619][bookmark: _DV_M405][bookmark: _DV_C620][bookmark: _DV_C621][bookmark: _DV_M407][bookmark: _DV_C622][bookmark: _DV_M408][bookmark: _DV_C623][bookmark: _DV_M409][bookmark: _DV_C624][bookmark: _DV_C625][bookmark: _DV_C626][bookmark: _DV_C627][bookmark: _DV_C628][bookmark: _DV_C629][bookmark: _DV_C630][bookmark: _DV_C631][bookmark: _DV_C632][bookmark: _DV_M410][bookmark: _DV_C633][bookmark: _DV_M411][bookmark: _DV_C634][bookmark: _DV_M412][bookmark: _DV_M413]2.2 2.2 Term. The term of this Agreement shall commence upon the Effective Date and shall continue in full force and effect for an initial period of tenthirty (1030) years  thereafter unless extended or earlier terminated as provided herein ("Initial Term"); provided, however, that (i) the Initial Term shall be extended for each day of a Litigation Extension, Force Majeure, or any other extension provided under this Agreement, and (ii) Developer shall have the right to terminate this Agreement with respect to a Development Parceldevelopment parcel reflected on the Vesting Tentative Map upon Completion of the BuildingBuildings within that Development Parceldevelopment parcel and the Community Benefits required for that Building(s), as set forth in Section 7.1, including any associated park and open space delivery obligations, provided that any and all ongoing Developer or Owner obligations, including but not limited to Community Benefit obligations, shall survive such termination and remain in full force and effect as required by the Approvals, this Agreement, or combination thereof. Th Initial TermThe City shall be extended automatically by tenhave the right to terminate this Agreement prior to the expiration of the Term as follows: (10a) years if, on or before endthe date that is the last day of the Initial Term  tenth (10th) year after the Effective Date (as such 10-year period may be extended by a Litigation Extension, Force Majeure, or any other extension provided under this Agreement) the Ten Year Development Obligation has not been satisfied (the “Extended Term”), provided that if there is any Developer  Default, the Agreement shall not be automatically extended unless the Default is cured to the satisfaction of City or Developer has commenced and is diligently prosecuting such cure to the satisfaction of City, prior to the end of the Initial Term. The Extended Term shall be automatically extended by an additional ten; or (10ii) years if, on or before the date that is the last day of the twentieth (20th) year after the Effective Date (as such 20-year period may be extended by a Litigation Extension, Force Majeure, or any other extension provided under this Agreement) the Twenty Year Development Obligation has not been satisfied, provided that if there is any Developer Default, the Agreement shall not be automatically extended further unless the Default is cured to. If the City desires to exercise its right to terminate as a result of the satisfactionfailure of City or Developer has commenced and is diligently prosecuting such cure to satisfy the satisfaction of City, prior to the end of the previously Extended Term. .   As a material element of this Agreement, the Parties agree that theTen Year Development Obligation or the Twenty Year Development Obligation, then the City shall follow the procedures set forth in Section 11.2 below. The term of any non-legislative Approvals including any  Approvals, including any Planned Development Permit, subdivision map approval, subdivision map approval, or and Subsequent Approval shall coincide with and in no event extend beyond the Term of this Agreement  notwithstanding any other statute, rule, or authority that purports to set a different term for such Approvals.	Comment by Author: 	Comment by Author: Make revisions per discussion under 10 year obligation…	Comment by Author: Development Parcel is not a defined term.  If it is retained, a definition will be needed.	Comment by Author: Why should all the other approvals continue??	Comment by Author: Entitlements go away; Legislative changes remain, but no longer vested. 

Revise to reflect all entitlements but for GP / Zoning expire. 

3. [bookmark: _DV_M415][bookmark: _Toc437964509][bookmark: _Toc64045907]GENERAL RIGHTS AND OBLIGATIONS; DEVELOPMENT PROCESS

[bookmark: _DV_C635][bookmark: _DV_C636][bookmark: _Toc437964510][bookmark: _Toc64045908][bookmark: _DV_M416][bookmark: _DV_M417][bookmark: _DV_C637]3.1 3.1 Development of the Project. Developer shall have the vested right to develop the Project in accordance with and subject to the provisions of this Agreement and the Approvals, and the City shall consider and process all Subsequent Approvals for development of the Project in accordance with and subject to the provisions of this Agreement and the Approvals. The Parties acknowledge that Developer has obtained all Approvals from the City required to commence construction of the Project, other than any required Subsequent Approvals, and that Developer may proceed in accordance with this Agreement with the construction and, upon Completion, use and occupancy of the Project as a matter of right, subject to the attainment of any required Subsequent Approvals and any Non-City Approvals. 

[bookmark: _DV_C638][bookmark: _Toc64045909][bookmark: _DV_M418][bookmark: _DV_C639][bookmark: _DV_M419][bookmark: _DV_M420][bookmark: _DV_M421][bookmark: _DV_C641][bookmark: _DV_M422][bookmark: _DV_C642][bookmark: _DV_M423]3.2	Timing of Public Benefits, and Infrastructure. Because the Project will be built out over a number of years, the amount and timing of the Public Benefits, including the Public Improvements, Affordable Housing Program, and City-Dedicated Open Space are to be provided as set forth in Exhibit C, the Affordable Housing Program included herewith as Exhibit D, the City-Dedicated Open Space Dedication and Improvements Schedule included herewith as Exhibit E5.1, the Infrastructure Plan included herewith as Exhibit I, and as more particularly described in Section 4.1. For certain Project Features, such as the District Systems, timing requirements have been intentionally omitted, and these Features are otherwise subject to receipt of necessary permits or other conditions precedent, as noted or described in the applicable Exhibit or as may be required in the Project’s conditions of approval. The scope and timing of Infrastructure that is associated with specific parcels or Buildings, as described in Exhibit I, shall be reviewed and approved by the City through the earlier of the subdivision mapping process consistent with applicable Laws, or Conformance Review process as set forth in the General Development Plan and Implementation Guide. 	Comment by Author: This will need to be trued up as the negotiation process comes to an end. 	Comment by Author: This coment still stands – need to re-review. 	Comment by Author: Note: C-1 may be deleted; only C2 remaining (C-1 duplicative of DA text and potentially confusing?)  Please send updated Exhibit C.

[bookmark: _DV_C643][bookmark: _DV_C644][bookmark: _Toc64045911][bookmark: _DV_M424][bookmark: _DV_M425][bookmark: _DV_C645][bookmark: _DV_M426][bookmark: _DV_C646][bookmark: _DV_C647][bookmark: _DV_M427][bookmark: _DV_C648][bookmark: _DV_C649][bookmark: _DV_M428][bookmark: _DV_C650][bookmark: _DV_M429][bookmark: _DV_C651][bookmark: _DV_M430][bookmark: _DV_C652][bookmark: _DV_M431][bookmark: _DV_C653][bookmark: _DV_C654][bookmark: _DV_M432][bookmark: _DV_C655][bookmark: _DV_C656]3.2 3.3 Approval of Subdivision Maps. [TO DEVELOP MAJOR ENCROACHMENT AND PIA LANGUAGE] Developer shall obtain approval of Tentative Maps, Final Maps and Parcel Maps as required by the Subdivision Map Act and the Subdivision Code to subdivide the Project Site for purposes of disposition and development as contemplated by this Agreement. Developer may pursue a single Tentative Map covering the entire Project site or multiple Tentative Maps. Approval of any Tentative Map shall be conditioned onrequire compliance with California Government Code Section 66473.7, and Tentative Maps shall include conditions that Developer CompletingComplete Complete any required Public Improvements ( and Privately-Owned Publicly Accessible Open Spaces in a manner consistent with the terms and conditions printed on the face of said map and the Project Documents which terms and conditions shall be consistent with the requirements of this Development Agreement, the Approvals, Subsequent Approvals, and any conditions imposed on any such Approvals and Subsequentthe Approvals. Developer may pursue approval of Final Maps in phases that include only portions of the associated Tentative Map. The City agrees that, to the extent authorized by Section 19.16.130 and 19.16.140 of the Subdivision Code and Government Code Section 66474.1, Final Maps shall be liberally construed for purposes of determining substantial conformance with the associated Tentative Map provided that any Final Map is consistent with all relevant provisions of the Approvals. The City agrees that, to the extent authorized by Section 19.16.130 and 19.16.140 of the Subdivision Code and Government Code Section 66474.1, Final Maps shall be liberally construed for purposes of determining substantial conformance with the associated Tentative Map provided that any Final Map is consistent with all relevant provisions of the Approvals. Developer acknowledges that approval of any Final Map for a subdivision that will rely on District Systems for utility service shall require compliance with all Tentative Map conditions of approval pertaining to District Systems. 	Comment by Author: Same concern as in prior comments - there is no basis for "liberal construction" in the code or Map Act.  This should be deleted. 	Comment by Author: City position – this needs to stay deleted.

[bookmark: _DV_C657][bookmark: _Toc64045912][bookmark: _DV_M434][bookmark: _DV_C659][bookmark: _DV_M435][bookmark: _DV_C660][bookmark: _DV_M436][bookmark: _DV_C661][bookmark: _DV_M437][bookmark: _DV_C662][bookmark: _DV_C663][bookmark: _DV_M438][bookmark: _DV_M439][bookmark: _DV_C666][bookmark: _DV_M440][bookmark: _DV_C668][bookmark: _DV_X675][bookmark: _DV_C669][bookmark: _DV_C670][bookmark: _DV_M441][bookmark: _DV_C671][bookmark: _DV_M442][bookmark: _DV_C672][bookmark: _DV_M443][bookmark: _DV_C673][bookmark: _DV_C674][bookmark: _DV_X669][bookmark: _DV_C675][bookmark: _DV_M444]3.4	Conformance Review. The Approvals and the Project Documents are intended to ensure that the urban, architectural, and landscape design of the Buildings, the Public Improvements, and the public realm at the Project Site will be of high quality and appropriate scale, include sufficient open space, and promote the public health, safety and general welfare. The Conformance Review procedures applicable to Vertical Improvements, Privately-Owned Publicly Accessible Open Space, Privately-Owned Improvements, and Public Improvements and Horizontal Improvements, as indicated in the Downtown West Design Standards and Guidelines, shall be as set forth in the General Development Plan, the Downtown West Planned Development Permit (consisting of the Downtown West Design Standards and Guidelines, the Downtown West Improvement Standards, the Conceptual Infrastructure Plan Sheets and the Conformance Review Implementation Guide), the Major Encroachment Permit MasterEncroachment Agreement, Encroachment Agreement and in this AgreementDiagram, and Exhibits hereto. The City shall review and approve or disapprove any Conformance Review Application in accordance with the requirements of this Agreement and the procedures specified in the General Development Plan and the Downtown West Planned Development Permit and the Conditions of Approval as it relates to the District Systems and the Conditions of Approval as it relates to the District Systems. In considering a Conformance Review Application and any Subsequent Approval for those aspects of the Conformance Review Application that meet the mandatory standards of the Downtown West Planned Development Zoning District and the Downtown West Planned Development Permit, including a Building's proposed height, bulk, setbacks, streetwalls, location, size of uses, and amount of open space and parking, and the quantitative or objective requirements of other Project Documents including all applicable conditions of approval (the "Objective Requirements"), the City acknowledges and agrees that (i) it has exercised its discretion in approving the Downtown West Planned Development Zoning District and the Project Documents, including all applicable conditions of approval and (ii) any proposed Conformance Review Application or Subsequent Approval that meets the Objective Requirements shall not be rejected by the City based on elements that conform to or are consistent with the Objective Requirements, so long as the proposed Building(s), Privately-Owned Open Space, Privately-Owned Improvements, and/or Public Improvement meet(s) the San José Building Codes,  Public Works Standards Specifications and Details and approved addenda, and all other applicable laws, standards and specificationsreviewed pursuant to the standard of review for Conformance Review Applications established in the General Development Plan and Downtown West Planned Development Permit, and may reject or condition such approvals except where an objective standard applies. 	Comment by Author: This section should specify that the City may reject or condition Conformance Reviews or Subsequent Approvals where an Objective Requirement does not apply.	Comment by Author: See added text below to address this note. 	Comment by Author: Remove references to encroachment diagram.  All that will follow the Master Encroachment Permit and Agreement process.  	Comment by Author: Need to reference Conditions of Approval for District System.  	Comment by Author: See text revisions.	Comment by Author: Google to confirm edit ok. 

[bookmark: _DV_C676][bookmark: _DV_C677][bookmark: _Toc64045913][bookmark: _DV_M445][bookmark: _DV_M446][bookmark: _DV_C678][bookmark: _DV_M447][bookmark: _DV_C679][bookmark: _DV_M448][bookmark: _DV_C680][bookmark: _DV_M449][bookmark: _DV_C682][bookmark: _DV_C683][bookmark: _DV_M450][bookmark: _DV_C684][bookmark: _DV_M451][bookmark: _DV_C685][bookmark: _DV_M452][bookmark: _DV_C686][bookmark: _DV_M453][bookmark: _DV_C687][bookmark: _DV_M454][bookmark: _DV_C688]3.3 3.5 Timing for Completion of Public Improvements and Privately-Owned Improvements. [PENDING NEGOTIATION] All Public Improvements that are required to serve a Building or Buildings (as identified in Exhibit C, E, I, and/or Section 4.1): (a) must be performed and Completed as specified in this Agreement, the applicable Exhibit to this Agreement, in the Public Improvement Agreement and/or in the Infrastructure Plan, as applicable, or (b) if no such specifics are provided, then such Public Improvements shall be Completed on or before issuance of a FinalTemporary Certificate of Occupancy for that Building or Buildings; provided, however, that upon Developer's request, the City mayshallmay allow the issuance of a Temporary Certificate of Occupancy for a Building or Buildings prior to Completion of the required Public Improvements if Developer and the City have entered into an agreement reasonably acceptable to the Public Works Director with respect to Public Improvements within Public Works jurisdiction and reasonably acceptable to the Developer with respect to the use of and liability for the applicable Public Improvements until Completed and accepted by the Public Works Director. The Parties agree to work inuse Good Faith Efforts to enter into such agreements as may be needed to ensure that the City’s issuance of a Temporary Certificate of Occupancy for a Building is not delayed, that Developer provides Public Improvements in a timely manner, and that City's process for acceptance of Public Improvements is not unduly delayed. Privately-Owned Improvements must be Completed as set forth in this Agreement, the Infrastructure Plan included as Exhibit I, and any associated Tentative Map conditions of approval. All applicable City Agencies have reviewed and conditionally approved the Infrastructure Plan. Developer acknowledges and agrees that upon the occurrence of certain conditions, the City may decide not to issue Final or Temporary Certificates of Occupancy, as more particularly described in Section 9.4.4.   

[bookmark: _DV_C689][bookmark: _DV_C690][bookmark: _DV_M455][bookmark: _DV_C691][bookmark: _DV_M456]3.4  3.6 Diridon Integrated Station Concept (DISC) Plan Implementation. 	Comment by Author: DISC  - Big picture topic for City/Google to continue discussing (Comments left if for context, but this section was not part of the Body of the DA discussion among Counsel. 

[bookmark: _DV_M457][bookmark: _DV_C692][bookmark: _DV_C693][bookmark: _DV_M458][bookmark: _DV_X713][bookmark: _DV_C694][bookmark: _DV_C695][bookmark: _DV_M459][bookmark: _DV_C696][bookmark: _DV_C697][bookmark: _DV_M460][bookmark: _DV_C698][bookmark: _DV_C699][bookmark: _DV_M461][bookmark: _DV_C700][bookmark: _DV_C701][bookmark: _DV_M462][bookmark: _DV_C702][bookmark: _DV_C703][bookmark: _DV_M463][bookmark: _DV_C704][bookmark: _DV_C705][bookmark: _DV_M464][bookmark: _DV_C706][bookmark: _DV_M465][bookmark: _DV_C707][bookmark: _DV_C708][bookmark: _DV_M466][bookmark: _DV_C709][bookmark: _DV_M467][bookmark: _DV_C710][bookmark: _DV_C711][bookmark: _DV_M468][bookmark: _DV_C712][bookmark: _DV_X694][bookmark: _DV_C713][bookmark: _DV_M469][bookmark: _DV_M470][bookmark: _DV_C714][bookmark: _DV_C715][bookmark: _DV_M471][bookmark: _DV_C716][bookmark: _DV_C717][bookmark: _DV_M472][bookmark: _DV_C718][bookmark: _DV_C719][bookmark: _DV_M473][bookmark: _DV_C720][bookmark: _DV_M474][bookmark: _DV_C721][bookmark: _DV_M475][bookmark: _DV_C722][bookmark: _DV_C723][bookmark: _DV_M476][bookmark: _DV_C724][bookmark: _DV_M477][bookmark: _DV_C725][bookmark: _DV_M478][bookmark: _DV_C726][bookmark: _DV_M479][bookmark: _DV_C727][bookmark: _DV_M480][bookmark: _DV_M481][bookmark: _DV_C728][bookmark: _DV_C729][bookmark: _DV_M482][bookmark: _DV_C730][bookmark: _DV_M483][bookmark: _DV_C731][bookmark: _DV_M484][bookmark: _DV_C732][bookmark: _DV_C733][bookmark: _DV_M485][bookmark: _DV_C734][bookmark: _DV_C735][bookmark: _DV_M486][bookmark: _DV_C736][bookmark: _DV_C737][bookmark: _DV_M487][bookmark: _DV_C738][bookmark: _DV_C739][bookmark: _DV_M488][bookmark: _DV_C740][bookmark: _DV_M489][bookmark: _DV_C741][bookmark: _DV_C742][bookmark: _DV_M490][bookmark: _DV_C743][bookmark: _DV_M491][bookmark: _DV_C744][bookmark: _DV_C745][bookmark: _DV_M492]As articulated in the MOU, GoogleDeveloper and the DISC Partner AgenciesCity have a shared interest in a world-class rail and transit hub atgoal of timely implementation of development projects in the Diridon Station and surroundingArea to maximize integration with planned transit-oriented development projects; the Downtown WestProject and DISC efforts are mutually beneficial.  As such, GoogleDeveloper, City, and the DISC Partner Agencies have engaged in considerable collaborative efforts to account for the future needs of both DISC and the Project, including the affordable housing program, parks and open space, and Community Benefits and Project Features to be provided by the Project. Developer and City shall work incontinue to use Good Faith Efforts to support the DISC program of projects through ongoing coordination and collaboration, between the Parties and with reasonable accommodations made to allow each effort to proceed in the most efficient way possible when feasible without harming the outcomes or commitments of the other effortthe DISC Partner Agencies.  The aimshared goals of this provision includesthese efforts are to effectively deliver both Downtown Westthe Project and DISC, and to minimize the impact and cost of construction for all partieseach project on the other and on the surrounding community, including impacts of DISC to affordable housing and parks/open space to be developed as a part of the Project.  To this end, GoogleDeveloper, the City, and the other DISC partner agenciesPartner Agencies will document the parameters of thetheir collaboration and coordination efforts, which isare expected to includeprovide clarity regarding anticipated DISC right-of-way needs to enablefor for the expanded Diridon Station and how new parks/open space developed near the rail right-of-way would be considered under, to memorialize the conceptual elevated rail designs and preliminary DISC construction methodology, and to provide a framework for DISC Partner Agencies and Developer to agree to associated commercial terms for any permanent or temporary land needs, including the permanent and temporary use of City-Dedicated Open Spaces and land planned for the same by the DISC Partner Agencies, with consideration of state and federal regulations (e.g., the United States Department of Transportation’s Section 4(f) provision).	Comment by Author: Add language - the preference of both parties is to deliver community benefits (i.e. parks). Any price for land that needs to be taken would flow through if that land was being used to pay City obligation (I.e. parks/housing that has to be constructed elsewhere).

[bookmark: _DV_C746][bookmark: _DV_C747][bookmark: _Toc437964512][bookmark: _Toc64045914][bookmark: _DV_M493][bookmark: _DV_C748]4. 4. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO DEVELOPER'S PERFORMANCE

[bookmark: _DV_C749][bookmark: _DV_C750][bookmark: _Toc437964513][bookmark: _Toc64045915][bookmark: _DV_M494][bookmark: _DV_M495][bookmark: _DV_C751]4.1  4.1 Public Benefits Exceed Those Required by Existing Ordinances and Regulations. The Parties acknowledge and agree that the development of the Project in accordance with this Agreement provides a number of PublicCommunity Benefits and Project Features to the City beyond those required by or achievable through existing Laws, including, but not limited to, those set forth in this Section 4. The City acknowledges and agrees that a number of the PublicCommunity Benefits and Project Features would not otherwise be achievable without the express agreement of Developer under this Agreement. Upon Developer's receipt of a building permit, the Public Benefit obligations tied to, or triggered by that Building shall survive the expiration or termination of this Agreement to the date of the Ccompletion of the applicable Public Benefit.

[bookmark: _DV_C752][bookmark: _DV_C753][bookmark: _DV_M496][bookmark: _DV_C754][bookmark: _DV_M497]4.1.1 4.1.1 Base Requirements. In satisfaction of City statutory and/or regulatory requirements, Developer shall, provide the following Base Requirements in accordance with Exhibit C, D, E, and I, as applicable, and as set forth herein:

(a) [bookmark: _DV_M498]the Affordable Housing Program benefits in satisfaction of the City Inclusionary Housing Ordinance (San José Municipal Code Ch. 5.08) and Commercial Linkage Fee requirements, as further described in Exhibit D;

(b) [bookmark: _DV_M499]the City-Dedicated Open Spaces in satisfaction of Developer's Parkland Obligation, as further described in Exhibit E and the DWDSG;

(c) [bookmark: _DV_M500][bookmark: _DV_C755][bookmark: _DV_M501][bookmark: _DV_C756][bookmark: _DV_C757][bookmark: _DV_M502]those elements of the Infrastructure Plan (including all of the Public Improvements and all of the Privately-Owned Improvements) [PENDING NEGOTIATIONS] as further described in Exhibit I (not including the enhanced infrastructure, District Systems, and Microgrid elements described in Section 4.1.3(c)), which improvements are expected to shall satisfy Developer's Diridon Station Infrastructure Fee requirement in full.

[bookmark: _DV_M503][bookmark: _DV_C758][bookmark: _DV_M504][bookmark: _DV_C760][bookmark: _DV_C761][bookmark: _DV_M506][bookmark: _DV_C762][bookmark: _DV_C763][bookmark: _DV_M507][bookmark: _DV_C764][bookmark: _DV_C765][bookmark: _DV_M508][bookmark: _DV_C766]Unless indicated elsewhere in this Agreement, Developer shall Complete each of the foregoing Base Requirements on or before the applicable dates provided in this Agreement and Exhibits hereto, and the Approvals; if no deadline is provided in this Agreement and Exhibits hereto or the Approvals, the normal deadline pursuant to City rules, standards, and/or practice shall apply. Any payments or property received by the City as part of the foregoing Base Requirements shall be used by the City as described in this Agreement and Exhibits hereto.   This sectionSection 4.1.1 shall not be construed to limit Developer’s obligations to comply with all applicable statutory and regulatory requirementsExisting Standards and Applicable Laws whether listed in this sectionSection 4.1.1 or not. 

[bookmark: _DV_C767][bookmark: _DV_C768][bookmark: _DV_M509][bookmark: _DV_C769][bookmark: _DV_M510][bookmark: _DV_C770]4.1.2 4.1.2 Community Benefits Provided By Project. In addition to the Base Requirements, Developer agrees to provide the Community Benefits described in this Section 4.1.2. Developer acknowledges and agrees that, as a result of the benefits to Developer under this Agreement, Developer has received good and valuable consideration for its provision of the Community Benefits described herein, and that the City would not be willing to enter into this Agreement without the Developer's obligation to provide, among other things, such Community Benefits:

[bookmark: _DV_C771](a)	Limited Term Corporate Accommodations. [PENDING NEGOTIATIONS] As an additional Community Benefit, Developer agrees to contribute to City the amount of forty-one and 62/100 Dollars ($41.62) per net square foot, excluding areas outside the usable accommodation such as lobby, storage areas, mechanical/utility rooms, common areas and corridors etc., of Limited-Term Corporate Accommodations, as such use is defined in the Downtown West Planned Development Zoning District and General Development Plan (the "Corporate Accommodations Contribution"), which Contribution shall be paid upon issuance of a Final Certificate of Occupancy for a building containing Limited-Term Corporate Accommodations. The Corporate Accommodations Contribution shall be dispersed as follows:  (i) $18.70 per net square foot shall be used to fund affordable housing production in the DSAP, and (ii) $22.92 per net square foot shall be used to fund capital improvements for neighboring parks within three-quarters of a mile from the Project. The Corporate Accommodations Contribution shall be vested for the term of this Agreement, subject to escalation based on the Construction Cost Index. Pursuant to Section 5.8 of this Agreement, Developer shall not be subject to any new Impact Fee for Limited-Term Corporate Accommodations or similar use that City may adopt;	Comment by Author: SUPERCEDED BY NEW LTCA LANGUAGE FROM GOOGLE ACCOMPANYING PARKLAND AGREEMENT (3/6/21)	Comment by Author: Payment amounts for Park / Housing basically settled.  Timing, triggers for other obligations still under negotiation. Concern is whether this is considered Base Requirement or Community Benefit.  This should not impact overall Community Benefit to City.  

[bookmark: _DV_C772][bookmark: _DV_C773][bookmark: _DV_M511][bookmark: _DV_M512](a) (b) Community Stabilization and Opportunity Pathways Fund. [PENDING NEGOTIATIONS] Developer and/or Google, as applicable, shall establish and provide funding for the Community Stabilization and Opportunity Pathways Fund, as described in Exhibit H;

[bookmark: _DV_C774][bookmark: _DV_C775][bookmark: _DV_M513][bookmark: _DV_C776][bookmark: _DV_C777][bookmark: _DV_M514](b) (c) the Affordable Housing Program benefits described in Exhibits C and D that exceed Developer's obligationsBase Requirements pursuant to the City Inclusionary Housing Ordinance (San José Municipal Code Ch. 5.08); and

[bookmark: _DV_C778][bookmark: _DV_C779][bookmark: _DV_M515][bookmark: _DV_C780][bookmark: _DV_C781][bookmark: _DV_M516][bookmark: _DV_C782][bookmark: _DV_C783][bookmark: _DV_M517][bookmark: _DV_C784][bookmark: _DV_C785](c) (d) Fee simple transfer to City of "Autumn Street Parcels" (Contiguous parcels: 255 Autumn St., 260 & 240 N Montgomery St. San Jose, 95110, as shown on Exhibit [___]C3 (Site Plan and Legal DescriptionDescriptions)) six (6) months after Final Approval, free and clear of any occupants and leases, but in its otherwise as-is condition, as set forth in Exhibit C.  The Autumn Street Parcels couldmay allow for approximately two hundred (200) units of affordable housing, if the City approves a rezoning and any necessary project approvals and CEQA review.	Comment by Author: Per Google (3/5) they provided details about Autumn Street property - Phase 1/ Phase 2 information; City to begin review. 	Comment by Author: Gregg working on getting them to the City
Includes
Owners title policies
Alta surveys
Phase 1s
(No phase 2s)
Property condition reports 
[Note - Some or all of this has now been provided by Google]	Comment by Author: Will need more detail regarding framework for transfer.

[bookmark: _DV_C786][bookmark: _DV_C787][bookmark: _DV_M518]4.1.3 4.1.3 Project Features. In addition to the Community Benefits, Developer has opted to provide the following additional Project Features as a Public Benefit:

[bookmark: _DV_C788][bookmark: _DV_C789][bookmark: _DV_M519][bookmark: _DV_M520](a) (a) Privately-Owned Publicly Accessible Open Space	Comment by Author: Continued discussion item- Comments / disucssions and City Comments covered separately. 	Comment by Author: This section may not reflect all recent updates discussed on 2/25 and 2/26.  Google to add.

[bookmark: _DV_C791][bookmark: _DV_M521][bookmark: _DV_C792][bookmark: _DV_M522][bookmark: _DV_C793][bookmark: _DV_M523][bookmark: _DV_C794][bookmark: _DV_M524][bookmark: _DV_C795][bookmark: _DV_C796][bookmark: _DV_M525][bookmark: _DV_C797][bookmark: _DV_X802][bookmark: _DV_C798][bookmark: _DV_C799][bookmark: _DV_M526][bookmark: _DV_M527][bookmark: _DV_M528][bookmark: _DV_C801][bookmark: _DV_X798][bookmark: _DV_C802][bookmark: _DV_C803][bookmark: _DV_M529] [PENDING NEGOTIATIONS]. In addition to the City-Dedicated Open Space described in Exhibit E hereto, and the Park Improvements to the City-Dedicated Open Space described therein, Developer is providing as a Project Feature certain Privately-Owned Publicly Accessible Open Space totaling approximately 10.2 acres (approximately seven (7) acres of which will be further subject to Easement Agreementsrestrictive covenants as described herein, referred to herein as the “Covenant Privately-Owned Publicly Accessible Open Space”), generally depicted on Exhibit E5.2 hereto and as described in the Downtown West Design Standards and Guidelines (referred to therein as "Project Sponsor-Owned Open Space" and as Privately-Owned Publicly Accessible Open Space herein ). 	Comment by Author: City needs to see this exhibit.

[bookmark: _DV_M530][bookmark: _DV_C804][bookmark: _DV_C805][bookmark: _DV_M531][bookmark: _DV_C806][bookmark: _DV_C807][bookmark: _DV_M532][bookmark: _DV_C808][bookmark: _DV_C809][bookmark: _DV_M533][bookmark: _DV_C810][bookmark: _DV_M534][bookmark: _DV_C811][bookmark: _DV_C812][bookmark: _DV_M535][bookmark: _DV_C813][bookmark: _DV_C814][bookmark: _DV_M536][bookmark: _DV_C815][bookmark: _DV_X840][bookmark: _DV_C816][bookmark: _DV_X920][bookmark: _DV_C817][bookmark: _DV_C818][bookmark: _DV_X928][bookmark: _DV_C819][bookmark: _DV_X842][bookmark: _DV_C820][bookmark: _DV_C821][bookmark: _DV_X933][bookmark: _DV_C822][bookmark: _DV_X847][bookmark: _DV_C823][bookmark: _DV_C824][bookmark: _DV_X942][bookmark: _DV_C825][bookmark: _DV_C826][bookmark: _DV_C827][bookmark: _DV_M537][bookmark: _DV_C828][bookmark: _DV_M538][bookmark: _DV_C829][bookmark: _DV_C830][bookmark: _DV_M539][bookmark: _DV_C831][bookmark: _DV_M540][bookmark: _DV_C832][bookmark: _DV_M541][bookmark: _DV_C833][bookmark: _DV_C834][bookmark: _DV_M542][bookmark: _DV_C835][bookmark: _DV_C836][bookmark: _DV_M543][bookmark: _DV_C837][bookmark: _DV_C838]Prior to issuance of a temporary certificateTemporary Certificate of occupancyOccupancy for any building on the buildingdevelopment parcel corresponding to a Covenant Privately-Owned Publicly Accessible Open Space, as provided by the schedule in Section 4.1.3(a)(i) below, Developer shall execute and record an open space and public access easement in favor of the Cityrestrictive covenant, in form and substance satisfactory to the City Attorney and substantially in the form attached hereto as Exhibit F21 (“Easement Agreement”), however no Easement Agreement shall be required for any midblock passage or semi-public open space area.    Each Easement Agreement shall ensure the  Privately-Owned Publicly Accessible Open Space is maintained and open for public use per the terms of the Easement Agreement until either: 1) the life of the building that triggers the specific Privately-Owned Publicly Accessible Open Space, or 2) the City Council approves or authorizes an alternate use of the specific Privately-Owned Publicly Accessible Open Space area, which approval or authorization shall require a minimum two-thirds affirmative vote of the entire City Council.   The Easement AgreementPublic Access Restrictive Covenant”). The Public Access Restrictive Covenants shall set forth the categories, boundaries, and limitations on use of the Covenant Private-Owned Publicly Accessible Open Space, all in accordance with the DWDSG and this Agreement; the. For hours of operation, scope of permissible park use, and public and private events/temporary closures provisions set forth in Exhibit F3; and2, which Exhibit shall be incorporated by reference into the Public Access Restrictive Covenants, except as required for maintenance and repair, or to protect the public health and safety, as determined by Developer/owner in its reasonable judgment,.  tThese provisions may not be changed or modified with respect to the Covenant Privately-Owned Publicly Accessible Open Spaces if such change or modification would be more restrictive, or would restrict or eliminate a permissible use, without prior approval by the Director of PRNS; provided, however, that a permanent decrease in the Codehours of Conduct for Public Use set forth in Exhibit F4operation, or a permanent increase or decrease in the number of private events or temporary closures for any Covenant Privately-Owned Publicly Accessible Open Space by tenfive percent (105%) or more shall require a public hearing by the City Council and approval by a majority vote.  	Comment by Author: @Google - City is conceptually ok with a covenant instead of an easement, provided the covenant provides the protections to ensure the space remains available for public use per agreed upon terms.  Please provide a copy of the proposed covenant for City review. 	Comment by Author: Not sure we have seen this yet	Comment by Author: No.  Need 3 day limit.  	Comment by Author: Also check exhibits for consistency. 	Comment by Author: Provide less public access?	Comment by Author: Ex. F-2 – changes in scope of uses and times..
Make it more clear. 	Comment by Author: Why migh this be needed?  Maybe ok to close earlier since closures are 10 PM and midnight; but opening hour of sunrise should hold.	Comment by Author: I think they are saying that these kinds of decreases face a higher public hurdle of having to go to council.	Comment by Author: Exhibit F3 distringushes between when these can be closed for public rentals (i.e., any community member) vs corporate closure for google events.  Split is already 54 days max each year for public vs 74 days each year for google.  I suggest that any change in these dates should necessitate review by PRNS or PBCE and be subject to Directors hearing.  Changes in excess of 10% should require public hearing and council vote.

There may be other possible scenarios here.  I’m open to suggestions on other ways to handle this.	Comment by Author: Google – will try to make intent  more clear. 

[bookmark: _DV_C839][bookmark: _DV_X816][bookmark: _DV_C840][bookmark: _DV_C841][bookmark: _DV_X820][bookmark: _DV_C842][bookmark: _DV_M544]In addition to the provisions included in Exhibit F2, which apply to all Privately-Owned Publicly Accessible Open Spaces and also will be incorporated by reference into the Public Access Restrictive Covenants, Developer willmay provide rules, subject to PRNS Director review and approval, for the Privately-Owned Publicly Accessible Open Spaces regarding prohibited conduct, which rules generally will prohibit conduct that interferes with permissible park uses and general public use and enjoyment of the Privately-Owned Publicly Accessible Open Spaces. These rules, and any updates to the same, will be posted on a website and at each Privately-Owned Publicly Accessible Open Space.  	Comment by Author: so does this mean that the rules are no longer part of the DA?

[bookmark: _DV_X914][bookmark: _DV_C843][bookmark: _DV_C844][bookmark: _DV_X918][bookmark: _DV_C845][bookmark: _DV_C846][bookmark: _DV_X823][bookmark: _DV_C847][bookmark: _DV_C848]The final acreage and/or boundaries of each Covenant Privately-Owned Publicly Accessible Open Space may be subject to adjustment pursuant to the provisions of the DWDSG. The Privately-Owned Publicly Accessible Open Space shall also be permitted to be reconfigured before construction as permitted by the DWDSG and/or the General Development Plan, with approval by the Director of PBCE, in consultation with the Director of PRNS, so long as the Project at full buildout continues to provide 7 acres of Covenant Privately-Owned Publicly Accessible Open Space. 	Comment by Author: Reconfigurations need to occur ahead of construction, not after. Otherwise you could always say that 7 acres was still theoretically possible.

[bookmark: _DV_M545][bookmark: _DV_C849][bookmark: _DV_C850][bookmark: _DV_M546][bookmark: _DV_C851][bookmark: _DV_C852][bookmark: _DV_M547][bookmark: _DV_C853][bookmark: _DV_C854][bookmark: _DV_M548][bookmark: _DV_C855][bookmark: _DV_M549]The public right of access to the Privately-Owned Publicly Accessible Open Spaces is a Public Benefit that exceeds what would be required under the City's Parkland Dedication Ordinance,; however they, Privately-Owned Publicly Accessible Open Spaces cannotshall not be used to satisfy Developer’s Parkland Dedication ObligationsObligation. The Privately-Owned Publicly Accessible Open Space categories, design, boundaries, and programming are set forth in the DWDSG.

[bookmark: _DV_C856][bookmark: _DV_C857][bookmark: _DV_M550][bookmark: _DV_C858][bookmark: _DV_M551][bookmark: _DV_C859][bookmark: _DV_C860][bookmark: _DV_M552][bookmark: _DV_C861][bookmark: _DV_M553](i) (i) Completion of Privately-Owned Publicly Accessible Open Space(b) . Completion of the Privately-Owned Publicly Accessible Open Spaces means that City sign-off of final inspection has occurred; however, completionCompletion does not include or require completed installation of design elements, art, structures, or features not essential to the intended use of the park by the public, so long as final installation of such elements or features does not interfere with safe use of the open spaces; nor does Completion include or require improvement of the fifty (50) feet of a Privately-Owned Publicly Accessible Open Spaces that fronts an incomplete vertical parcel (the "Temporary Construction Area") to allow for safe construction on that vertical parcel, so long as the Temporary Construction Area is relinquished and improved within six (6) months of issuance of a TemporaryFinal Temporary Certificate of Occupancy for the building located on the vertical parcel. 

[bookmark: _DV_M554][bookmark: _DV_C863][bookmark: _DV_M555][bookmark: _DV_C864][bookmark: _DV_M556][bookmark: _DV_C865][bookmark: _DV_M557][bookmark: _DV_C866][bookmark: _DV_C867][bookmark: _DV_M558][bookmark: _DV_C868][bookmark: _DV_M559]Subject to Sections 3.3 and 11.5, Developer shall deliver the Completed Privately-Owned Publicly Accessible Open Spaces identified in Exhibit F, within thirty (30) months following issuance of a Temporary Certificate of Occupancy for aany Building on the buildingdevelopment parcels as indicated in the following schedule: 

· [bookmark: _DV_M560][bookmark: _DV_M561][bookmark: _DV_M562]Creekside Walk at South Autumn Street (the later of D8, D9, D10, D11, D12 or D13)

· [bookmark: _DV_M563]Gateway to San José (E1)

· [bookmark: _DV_M564]Los Gatos Creek East (the later of E1 or E2)

· [bookmark: _DV_C870][bookmark: _DV_C871][bookmark: _DV_M565][bookmark: _DV_C872][bookmark: _DV_M566][bookmark: _DV_C873]Thethe Meander (F Office [excluding areas between F2/F4/150 South Montgomery, which are to be delivered within 30 months  from the issuance of Temporary Certificate(s) of Occupancy for the final building of F2, F4 or 150 South Montgomery]); 

· [bookmark: _DV_C874]Los Gatos Creek Park 2 (H2)

· [bookmark: _DV_M567]N. Montgomery Pocket Park (B1)

· [bookmark: _DV_M568]Los Gatos Creek Riparian Setback adjacent to Los Gatos Creek Connector (later of H3 and H5)	Comment by Author: Should acknowledge that this POPO constrction needs to be coordinated with constrcton of LG Connector City Park?

[bookmark: _DV_M569][bookmark: _DV_C875][bookmark: _DV_C876][bookmark: _DV_C877][bookmark: _DV_M571][bookmark: _DV_C878][bookmark: _DV_C879]Semi-Public Open Space adjacent to a City-Dedicated Open Space shall be Completed within thirty (30) months of issuance of a Temporary Certificate of Occupancy for the triggerfronting Building As defined in ZZZ.	Comment by Author: This is not a defined term, and probably should be.  

[bookmark: _DV_M572][bookmark: _DV_C880][bookmark: _DV_M573][bookmark: _DV_C881][bookmark: _DV_M574][bookmark: _DV_C882][bookmark: _DV_C883][bookmark: _DV_M575][bookmark: _DV_C884][bookmark: _DV_C885][bookmark: _DV_M576][bookmark: _DV_C886][bookmark: _DV_C887][bookmark: _DV_M577][bookmark: _DV_C888][bookmark: _DV_C889][bookmark: _DV_M578][bookmark: _DV_C890][bookmark: _DV_M579][bookmark: _DV_C891][bookmark: _DV_C892][bookmark: _DV_M580][bookmark: _DV_C893][bookmark: _DV_C894][bookmark: _DV_M581][bookmark: _DV_C895][bookmark: _DV_C896][bookmark: _DV_M582][bookmark: _DV_C897]The following Privately -Owned Publicly Accessible Open Spaces shall be delivered within twelveeighteen (1218) months following issuance of a temporary certificateTemporary Certificate of occupancyOccupancy for a Building on the buildingindicated development parcels to match, which delivery trigger is the same as for the adjacent City-dedicated parksDedicated Open Space, as indicated in the following schedule and as referenced in Exhibit F:

· [bookmark: _DV_C898][bookmark: ][bookmark: _DV_C899]Los Gatos Creek Park (G1)  

· [bookmark: _DV_C900][bookmark: ]Northend Park (A1)

[bookmark: _DV_C901][bookmark: _DV_C902][bookmark: _DV_M585][bookmark: _DV_C903][bookmark: _DV_M586][bookmark: _DV_C904][bookmark: _DV_C905][bookmark: _DV_M587][bookmark: _DV_M588][bookmark: _DV_C906][bookmark: _DV_C907][bookmark: _DV_M589][bookmark: _DV_C908][bookmark: _DV_M590][bookmark: _DV_C909][bookmark: _DV_C910][bookmark: _DV_M591][bookmark: _DV_C911][bookmark: _DV_C912][bookmark: _DV_M592][bookmark: _DV_C913][bookmark: _DV_X843][bookmark: _DV_C914][bookmark: _DV_C915][bookmark: _DV_M593][bookmark: _DV_C916][bookmark: _DV_M594][bookmark: _DV_C917][bookmark: _DV_X845][bookmark: _DV_C918][bookmark: _DV_C919][bookmark: _DV_X817][bookmark: _DV_C920][bookmark: _DV_C921][bookmark: _DV_M595][bookmark: _DV_C922][bookmark: _DV_C923][bookmark: _DV_M596][bookmark: _DV_C924][bookmark: _DV_M597][bookmark: _DV_C925][bookmark: _DV_C926][bookmark: _DV_C927][bookmark: _DV_X819][bookmark: _DV_C928][bookmark: _DV_C929][bookmark: _DV_M598][bookmark: _DV_C930][bookmark: _DV_M599][bookmark: _DV_C931][bookmark: _DV_C932][bookmark: _DV_X822][bookmark: _DV_C933][bookmark: _DV_C934][bookmark: _DV_M600][bookmark: _DV_M601][bookmark: _DV_C935][bookmark: _DV_X984][bookmark: _DV_C936][bookmark: _DV_C937](i) (ii) Term of Privately-Owned Publicly Accessible Open Space; Right of First Offer.. Approximately  seven (The seven (7￼)￼) acres      ￼￼￼￼￼￼￼￼￼ of Covenant Privately-Owned Publicly Accessible Open Space, including consists of the :￼￼￼Creekside Walk at South Autumn Street, Gateway Plaza, Los Gatos Creek East Privately-owned Public Parks, Los Gatos Creek Riparian Setback, and Los Gatos Creek Riparian Corridor, shall be subject to an Easement Agreement as described herein). The final acreage and/or boundaries of. Each Public Access Restrictive Covenant shall ensure the Covenant Privately-Owned Publicly Accessible Open Spaces may be subject to adjustment pursuant to the provisions of the ￼￼￼￼ DWDSG.  While acreage of each individual space may be adjusted, at completion of the ProjectSpace is maintained and open for public use per the terms of the Public Access Restrictive Covenant until either: (Ori) the end of DA term) the total acreageuseful life of the Building that triggers the specific Covenant Privately -Owned Publicly Accessible Open Space shall be no less than 10.2 acres.   Any Easement Agreement shall require that the, or (ii) the City Council approves or authorizes  an alternate use of the specific Covenant Privately-Owned Publicly Accessible  Open Space remain in place for the term set forth in Section 4.1.3 (a) above; provided, however, that the Privately-Owned Publicly Accessible Open Spaces shall be permitted to be reconfigured with approval by the Director of PRNS so long as the overall square footage of the Permanent Privately-Owned Publicly Accessible Open Spaces remains the same, and an Easement Agreement (or Agreements) is recorded for the reconfigured open spaces consistent with the requirements of Section 4.1.3 (a) above. 

[bookmark: _DV_X1003][bookmark: _DV_C938][bookmark: _DV_C939][bookmark: _DV_X1005][bookmark: _DV_C940]Any Privately-Owned Publicly Accessible Open Space shall only be transferred together with that adjacent building or buildings that triggered the open space requirement, and shall continuously provide the types of spaces and configurations, with the type of amenities/improvements, in compliance with the applicable regulations set forth in the Project Approvals, including the DWDSG and this Agreement.	Comment by Author: This deletion would allow Google to transfer POPOs separately from the triggering building, which runs counter to City's position that they be kept together.  Topic of continued discussion…

[bookmark: _DV_C941][bookmark: _DV_X825][bookmark: _DV_C942][bookmark: _DV_C943][bookmark: _DV_M603]At the end of the term of each specific Easement Agreement for the Creekside Walk at South Autumn Street and the Los Gatos East, and  the Los Gatos Creek East, City shall have the right of first offer from Developer or Owner to buy the property at a fair market price established through an appraisal process mutually agreeable to the parties, which approval or authorization shall require a minimum two-thirds affirmative vote of the City Council. 	Comment by Author: This is a new proposal to discuss, and is based on the City's interests in the adjacent properties which warrant City consideration of acquisition if the POPO property to be sold.

The City also is interested in the same right of first offer for the area between H5 and H6  if that ever goes on sale, although language has not been drafted language at this point.

[bookmark: _DV_C946][bookmark: _DV_C947][bookmark: _DV_M604][bookmark: _DV_C948][bookmark: _DV_M605][bookmark: _DV_C949][bookmark: _DV_C950][bookmark: _DV_M606][bookmark: _DV_C951][bookmark: _DV_M607][bookmark: _DV_C952][bookmark: _DV_C953][bookmark: _DV_M608][bookmark: _DV_C954][bookmark: _DV_M609][bookmark: _DV_C955][bookmark: _DV_C956][bookmark: _DV_M610][bookmark: _DV_C957][bookmark: _DV_M611][bookmark: _DV_C958][bookmark: _DV_M612][bookmark: _DV_C959][bookmark: _DV_M613][bookmark: _DV_C960][bookmark: _DV_M614][bookmark: _DV_C961][bookmark: _DV_M615][bookmark: _DV_C962][bookmark: _DV_C963][bookmark: _DV_M616][bookmark: _DV_C964][bookmark: _DV_M617][bookmark: _DV_C965][bookmark: _DV_C966][bookmark: _DV_M618][bookmark: _DV_C967][bookmark: _DV_M619](ii) (iii) Penalty Fee For Covenant Privately-Owned PublicPublicly Accessible Open Space Delay  . In no event shall a delay in the Completion of any Privately-Owned Open Space constitute a Default pursuant to this Agreement. For the PermanentCovenant Privately-Owned Publicly Accessible Open Space, in the event Developer fails to Complete any Permanent Privately-Ownedsuch Open Space in accordance with the Completion schedule set forth in Section 4.1.3(a)(i), subject to any extensions that may be provided by this Agreement, Developer shall be required to pay a penalty fee to the City (the "Private Open Space Delay Penalty Fee"). The Private Open Space Delay Penalty Fee shall be based on the total square footage of the delayed Covenant Privately-Owned Publicly Accessible Open Space, and shall be paid for each month the Completion of that PermanentCovenant Privately-Owned Publicly Accessible Open Space is delayed beyond the thirtieth (30th) month following issuance of the earlier of  a Temporary  Certificate of Occupancy or a Certificate of Occupancy for the corresponding building shown in Section 4.1.3(a)(i), as follows:	Comment by Author: I thought we deleted this in last mark up. 	Comment by Author: See deleted text.  City does not agaree to language.  

· [bookmark: _DV_M620][bookmark: _DV_C968][bookmark: _DV_M621][bookmark: _DV_C969][bookmark: _DV_C970][bookmark: _DV_M622][bookmark: _DV_C971][bookmark: _DV_M623]Months 31 to 36: Private Open Space Delay Penalty Fee of fifty cents ($0.50) per square foot of the delayed PermanentCovenant Privately-Owned Publicly Accessible Open Space; 

· [bookmark: _DV_M624][bookmark: _DV_C972][bookmark: _DV_C973][bookmark: _DV_C974][bookmark: _DV_M626][bookmark: _DV_C975][bookmark: _DV_M627]Months 37 to 42: Private Open Space Delay Penalty Fee of one dollar ($1.00) per square foot of the delayed PermanentCovenant Privately-Owned Publicly Accessible Open Space;

· [bookmark: _DV_C976][bookmark: _DV_M628][bookmark: _DV_C977][bookmark: _DV_M629][bookmark: _DV_C978][bookmark: _DV_M630][bookmark: _DV_C979][bookmark: _DV_C980][bookmark: _DV_M631][bookmark: _DV_C981][bookmark: _DV_M632]After Month 42 to 60: Private Open Space Delay Penalty Fee of ten dollars ($10.00) per square foot per month of the delayed Permanent  Covenant Privately-Owned Publicly Accessible Open Space;  	Comment by Author: This does not address the land aspect of the failure to provide a POPO.  This needs a final end date by which the POPO woudl need to be provided, and if not provided by that date, in addition to the delay fee, Google would pay the City an amount representing [fair market value?] of the land area.  	Comment by Author: Agree.  The declined our proposal and reveted to their original request.  If we keep their language then I proposed: at Month 42 they should just pay the value of the land + imporvements + 20% penalty (or some other perecentage)? This gives the 42 months to be their out date as they seem to want bt creates more pain for them to not deliver.  Alternatively and value should be determined as FMV; not escalated by ENR. Our land values in park fees are only $74/SF so they start lower than current market.   Using ENR we will never catch up.

[bookmark: _DV_C982][bookmark: ][bookmark: _DV_X936][bookmark: _DV_C984][bookmark: _DV_C985][bookmark: _DV_M633]	Month 61:  Failure to deliver a POPO after 60 months shall constitute a default under the terms of the Development Agreementprovided, however, that the total Private Open Space Delay Penalty Fee shall not exceed the total fair market land value at that time and value of the Park Improvements of the delayed Covenant Privately-Owned Publicly Accessible Open Space, subject escalation based on the Engineering News Record Construction Cost Index, which total improvements land value shall be determined by multiplying the total acreage of that Covenant Privately-Owned Open Space by one hundred ninety-five dollars ($195) (total acreage x $195 = total value). 	Comment by Author: This needs to be fair market value at that time; city not ok with land value escallting at CCI. 

If value continues to go up, will penalty still accrue?

Delays longer than [42 or 61] months shall constitute a default under this Agreement.   

[bookmark: _DV_M634][bookmark: _DV_C986][bookmark: _DV_C987][bookmark: _DV_M635][bookmark: _DV_C988][bookmark: _DV_M636][bookmark: _DV_C989][bookmark: _DV_C990][bookmark: _DV_M637][bookmark: _DV_C991][bookmark: _DV_X1000][bookmark: _DV_C992][bookmark: _DV_C993][bookmark: _DV_M638][bookmark: _DV_C994][bookmark: _DV_C995][bookmark: _DV_M639][bookmark: _DV_C996][bookmark: _DV_M640][bookmark: _DV_C997][bookmark: _DV_M641][bookmark: _DV_C998][bookmark: _DV_M642][bookmark: _DV_C999][bookmark: _DV_X992][bookmark: _DV_C1000][bookmark: _DV_C1001][bookmark: _DV_M643]Pursuant to the terms of the Parkland Agreement, included as Exhibit E to this Agreement, the Parties acknowledge and understand that City shall have the right to withhold building permits and certificatesa delay in the Completion of occupancy for any one or more residential buildings at any time that theCovenant Privately-Owned Publicly Accessible Open Space could impair the Project’s ability to provide a cumulative minimum fifty-two (52) square feet of Completed open space completed (as a combination(inclusive of both City-Dedicated Open Space and Covenant Privately -Owned Publicly Accessible Open Spaces) is less than fifty-two (52) square feetSpace) for each residential unit that is constructed, as set forth in and required by Exhibit E.  	Comment by Author: add in: "...and this would constitute a default under the parkland agreement"

[bookmark: _DV_C1002][bookmark: _DV_X938][bookmark: _DV_C1003][bookmark: _DV_C1004][bookmark: _DV_X940][bookmark: _DV_C1005][bookmark: _DV_C1006](iv) Transfer of Privately-Owned Publicly Accessible Open Space. Any Privately-Owned Publicly Accessible Open Space shall only be Transferred together with the adjacent Building or Buildings that trigger delivery of the subject Open Space, and Transferee shall continuously provide the types of spaces and configurations, with the type of amenities/improvements, in compliance with the applicable regulations set forth in the Project Approvals, including the DWDSG and this Agreement.	Comment by Author: provided that if there are multiple trigger buildings, the associated trigger building shall be NO LESS THAN 100K SF of office or residential. 

[bookmark: _DV_C1007][bookmark: _DV_C1008][bookmark: _DV_M644][bookmark: _DV_C1009][bookmark: _DV_M645][bookmark: _DV_C1010](c) (b) Publicly Available Parking Spaces. [PENDING NEGOTIATIONS] Developer shall provide publicly available parking spaces within the Project in the manner and number set forth in Exhibit K.

[bookmark: _DV_C1011][bookmark: _DV_C1012][bookmark: _DV_M646][bookmark: _DV_C1013][bookmark: _DV_M647][bookmark: _DV_C1014][bookmark: _DV_C1015][bookmark: _DV_M648][bookmark: _DV_C1016](d) (c) Enhanced Infrastructure, District Systems, and Microgrid. Subject to receipt of necessary state and non-City agency permits and approvals, the Project will includeproposes a District Systems approach to handle many of its utilities—such as electricity, thermal, wastewater, recycled water, and solid waste, as described in Exhibit I. The Project's Infrastructure Plan (Exhibit I) also includes enhanced right of way improvements, utility upgrades and relocation, undergrounded overhead power and communication lines, rehabilitation work to Los Gatos Creek, and replacement of the San Fernando Bridge as additional Project Features. In addition, if feasible, the Project will connect some or all buildings to an electric microgrid, as described in Exhibit J. 

[bookmark: _DV_C1017][bookmark: _DV_M649](d)	Workforce, Learning, and Education. Developer and/or Google, as applicable, will provide the additional Workforce, Learning, and Education benefits described in Exhibit G.

[bookmark: _DV_C1018][bookmark: _DV_C1019][bookmark: _DV_M650][bookmark: _DV_C1020][bookmark: _DV_C1021][bookmark: _DV_M651][bookmark: _DV_C1022][bookmark: _DV_M652][bookmark: _DV_C1023][bookmark: _DV_M653][bookmark: _DV_C1024][bookmark: _DV_M654][bookmark: _DV_C1025][bookmark: _DV_C1026][bookmark: _DV_M655][bookmark: _DV_C1027][bookmark: _DV_M656][bookmark: _DV_C1028][bookmark: _DV_C1029][bookmark: _DV_M657](e) (e) AB 900; Environmental Leadership Project Features. As described in Recital I, the Project is an Environmental Leadership Project pursuant to AB 900. As such, Developer has committed to providingincluded as part of its AB 900 package the following Project Features: the Project will be designed in pursuit of LEED for Neighborhood Development Gold Certification based on requirements in effect as of the Effective Date, with efforts to design vertical office buildings designed to meetbe eligible for LEED Gold Certification based on requirements in effect as of the Effective Date; and the Project would offset emissions, resulting in a "Net Zero Emissions" projectno net new greenhouse gas emissions, in part through a combination of design measures intended to reduce energy consumption described in Exhibit I and in the FEIR, switching to equipment utilizing lower emission energy sources, water use and vehicular movement efficiencies, and purchasing GHG emissions offsets.

[bookmark: _DV_C1030]4.2 	Community Benefits Adjustments. 	Comment by Author: Markup/comments included in separate document.	Comment by Author: City /Google discussing alternate approaches. 

[bookmark: _DV_C1031]4.2.1	Definition. "Community Benefits Adjustment" [PENDING NEGOTIATION].

[bookmark: _DV_C1032]4.2.2	Community Benefits Adjustments Due to Acquisition by DISC Agencies or Other Transit Agencies. [PENDING NEGOTIATIONS]  

[bookmark: _DV_C1033]4.2.3	Community Benefits Adjustment Due to Construction Crane Policy. [PENDING NEGOTIATIONS] 

[bookmark: _DV_C1034][bookmark: _DV_C1035][bookmark: _Toc437964514][bookmark: _Toc64045916][bookmark: _DV_M658][bookmark: _DV_M659]4.2 4.3 Conditions to Performance of Public Benefits. Developer's obligation to perform Public Benefits is expressly conditioned upon the satisfaction of each and all of the following conditions precedent:  

[bookmark: _DV_C1036][bookmark: _DV_C1037][bookmark: _DV_M660]4.2.1 4.3.1 Final Approval has occurred for all Approvals;

[bookmark: _DV_C1038][bookmark: _DV_C1039][bookmark: _DV_M661][bookmark: _DV_M662][bookmark: _DV_C1040][bookmark: _DV_C1041][bookmark: _DV_M663][bookmark: _DV_C1042][bookmark: _DV_M664][bookmark: _DV_C1044][bookmark: _DV_C1045]4.2.2 4.3.2 The City and any applicable Non-City Agency(ies) shall have performed or granted all of their respective actions, approvals or authorizations and/or issued such permits or licenses required in order to permit Developer to Commence Construction of the Building(s) or Project component(s) to which the particular Public Benefit applies, and Final Approval shall have occurred for same except to the extent that such actions, approvals or authorizations, or permits or licenses have not been performed or granted due to the failure of Developer to timely initiate in conformance with the Approvals and then diligently and inusing Good Faith Efforts pursue such actions, approvals, authorizations, or issuances [LANGUAGE PENDING NEGOTIATIONS]; provided, however, Developer shall be deemed to have timely initiated and diligently pursued such actions, approvals, authorizations, or issuances notwithstanding a determination of inconsistency if Developer complies with the requirements for obtaining the same as set forth in the applicable Approvals and Project Documents; and	Comment by Author: Google need to address what happens if Developer has produced something that doesn’t comply with DSG, etc? 	Comment by Author: See text revisions.	Comment by Author: Google's proposed language could allow for a minimal application that is not consistent with the Project Approvals and be deemed to have timely initiated and diligently pursued approvals, which is problematic.  Proposed deletion. 

[bookmark: _DV_C1046][bookmark: _DV_C1047][bookmark: _DV_M666][bookmark: _DV_M667][bookmark: _DV_C1048][bookmark: _DV_C1049][bookmark: _DV_M668][bookmark: _DV_C1050][bookmark: _DV_M669][bookmark: _DV_C1052][bookmark: _DV_C1053][bookmark: _DV_M670][bookmark: _DV_C1054][bookmark: _DV_M671][bookmark: _DV_C1055][bookmark: _DV_M672]4.2.3 4.3.3 Developer shall have obtained all Subsequent Approvals necessary to Commence Construction of the applicable Building(s) or Project component(s) to which the Public Benefit applies, and Final Approval shall have occurred for same, except to the extent that such Subsequent Approvals have not been obtained or Final Approval has not occurred for same due to the failure of Developer to timely initiate in conformance with the Approvals and then diligently and inusing Good Faith Efforts pursue such Subsequent Approvals [LANGUAGE PENDING NEGOTIATIONS]; provided, however, Developer shall be deemed to have timely initiated and diligently pursued a Subsequent Approval notwithstanding a determination of inconsistency if Developer complies with the requirements for obtaining the Subsequent Approval as set forth in the applicable Approvals and Project Documents. 
            Except as expressly set forth in any of the applicable Exhibits to this Agreement, and in addition to any other available remedy, whenever this Agreement requires completion of a Public Benefit at or before Completion of a Building, the City may withhold a Final Certificate of Occupancy for that Building until the required Public Benefit is Completed.	Comment by Author: Google: Same comment – failure based on compliance not just on timing. 	Comment by Author: see revisions	Comment by Author: Same comment as above regarding inconsistent applications. Proposed deletion. 

[bookmark: _DV_C1056][bookmark: _DV_C1057][bookmark: _Toc64045917][bookmark: _DV_M673][bookmark: _DV_C1058][bookmark: _DV_M674][bookmark: _DV_C1059][bookmark: _DV_M675]4.3 4.4 No Additional CEQA Review Required; Reliance on FEIR for Future Discretionary Approvals4.3.1 . The Parties acknowledge that the FEIR prepared for the Project complies with CEQA. The Parties further acknowledge that (a) the FEIR contains a thorough analysis of the Project and possible alternatives, (b) the MMRP has been adopted to eliminate or reduce to an acceptable level certain adverse environmental impacts of the Project, and (c) the City Council adopted CEQA Findings, including a statement of overriding considerations in connection with the Approvals, pursuant to CEQA Guidelines Section 15093, for those significant impacts that could not be mitigated to a less than significant level. For these reasons, the City shall rely on the FEIR, to the greatest extent possible in accordance with applicable Laws, in all future discretionary actions related to the Project; provided, however, that nothing shall prevent or limit the discretion of the City to conduct additional environmental review, at Developer's expense, in connection with any Subsequent Approvals to the extent that such additional environmental review is required by applicable Laws, including CEQA.  Developer acknowledges that if the City determines, based on additional required environmental review in accordance with CEQA, that the modified project will result in significant new effects or substantially increases the severity of effects beyond those identified in the FEIR for the Project, City may require, and Developer shall comply at its expense with all additional mitigation measures required to mitigate such impacts. 

[bookmark: _DV_C1060][bookmark: _DV_M676][bookmark: _DV_M677]4.4.1	Compliance with CEQA Mitigation Measures. Developer shall comply with all Mitigation Measures imposed as applicable on each Project component, except for any Mitigation Measures that are expressly identified as the responsibility of a different party or entity. Without limiting the foregoing, Developer shall be responsible for the completion of all Mitigation Measures identified as the responsibility of the "owner" or the "project sponsor" or the "project applicant". The Parties expressly acknowledge that the FEIR and the associated MMRP are intended to be used in connection with each of the Approvals and any Subsequent Approvals to the extent appropriate and permitted under applicable Law. Nothing in this Agreement shall limit the ability of the City to impose conditions on any new, discretionary permit resulting from a modification to the Project, as such conditions are determined by the City to be necessary to mitigate potentially significant adverse environmental impacts identified through any subsequently required CEQA process and associated with that Project modification or a Subsequent Approval or permit; provided, however, any such conditions must be in accordance with applicable Law.

[bookmark: _DV_C1061][bookmark: _DV_C1062][bookmark: _Toc437964516][bookmark: _Toc64045918][bookmark: _DV_M678][bookmark: _DV_M679]4.4 4.5 Nondiscrimination. In the performance of this Agreement, Developer agrees not to discriminate against any employee, City employee working with any Developer's contractor or subcontractor, applicant for employment with such contractor or subcontractor, or against any person seeking accommodations, advantages, facilities, privileges, services, or membership in all business, social, or other establishments or organizations, on the basis of the fact or perception of a person's race, color, creed, religion, national origin, ancestry, age, height, weight, sex, sexual orientation, gender identity, domestic partner status, marital status, disability or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with members of such protected classes, or in retaliation for opposition to discrimination against such classes.

[bookmark: _DV_C1063][bookmark: _DV_C1064][bookmark: _Toc437964517][bookmark: _Toc64045919][bookmark: _DV_M680][bookmark: _DV_C1065]4.5 4.6 City Cost Recovery

[bookmark: _DV_C1066][bookmark: _DV_C1067][bookmark: _DV_M681][bookmark: _DV_C1068]4.5.1 4.6.1 Developer shall timely pay to the City all applicable Impact Fees with respect to the Project or the Project Site as set forth in Section 5.8.

[bookmark: _DV_C1069][bookmark: _DV_C1070][bookmark: _DV_M682][bookmark: _DV_C1071]4.5.2 4.6.2 Except as otherwise set forth in this Agreement and/or the Exhibits hereto, Developer shall timely pay to the City all applicable Processing Fees with respect to the processing or review of applications for the Approvals and Subsequent Approvals as set forth in Section 5.8. 

[bookmark: _DV_C1072][bookmark: _DV_C1073][bookmark: _DV_M683]4.5.3 4.6.3 Developer shall pay to the City all City Costs incurred in connection with the drafting and negotiation of this Agreement, and defending the Approvals as set forth in Section 7.4, and in processing and issuing any Subsequent Approvals or administering this Agreement (except for the costs that are covered by Processing Fees), within sixty (60) days following receipt of a written invoice complying with Section 4.5.4 from the City. [LANGUAGE RE: CITY COSTS WRT SUBSEQUENT APPROVALS PENDING NEGOTIATIONS] 	Comment by Author: ????	Comment by Author: Timing – Deposit with draw down approach is inconsistent within 60 days payment after City issues invoice – 

GLOBAL Comment: Cite to reimbursement agreement,and keep it general here. 

[bookmark: _DV_C1074][bookmark: _DV_C1075][bookmark: _DV_M684][bookmark: _DV_C1076][bookmark: _DV_M685][bookmark: _DV_M687]4.5.4 4.6.4 The Parties shall enter into a Reimbursement Agreement with respect to the Processing Fees and City Costs pursuant to which Developer shall reimburse the City for Processing Fees and City Costs incurred in performing work in connection with coordinating and processing Subsequent Approvals required to implement the Project, including but not limited to any further environmental review, Conformance Review Applications, phased final subdivision maps, and grading and building permits, all on an expedited basis. The Reimbursement Agreement shall establish the City's commitment to process Subsequent Approvals on an expedited basis and the terms for Developer's reimbursement to the City for such Processing Fees and City Costs, and shall set forth (i) the scope of city costs eligible for reimbursement; (ii) a process for the parties to agree to an annual (or other applicable period based on the anticipated scope of the work) budget of City Costs based on anticipated schedule of reimbursable work, a reconciliation process for budget inconsistencies, and a process for periodically reducing or augmenting the budget where necessary; (iii) Developer's rights to review or challenge City Costs; (iv) Developer’s rights to review and verify for reasonableness consultant scopes of work, expenses, and budgets; (v) the City's responsibility for tracking, maintaining, and reporting Processing Fees and City Costs incurred in relation to an approved budget; (vi) the process for Developer's payment of Processing Fees and City Costs; and (vii) any other related terms mutually agreed upon between the Parties. The Reimbursement Agreement shall be in a form agreed upon between the parties.substantially similar to the form attached hereto as Schedule A.  

[bookmark: _DV_C1078][bookmark: _DV_C1079][bookmark: _Toc64045920][bookmark: _DV_M688][bookmark: _DV_C1080]4.6 4.7 Prevailing Wages. Developer acknowledges that Developer shall be required to pay prevailing wages to all persons performing labor in the construction of public improvements on the Project Site to the extent required by California law, including specifically the California Labor Code, the California Public Resources Code, and the requirements of the Department of Industrial Relations, and as may be required by the Municipal Code or City rules, regulations, or policies. Developer shall include this requirement in any contract entered into by Developer for the construction of any such public improvements. Upon request, Developer and its contractors shall provide to City any workforce payroll records as needed to confirm compliance with this Section.   Developer shall indemnify, reimburse, and hold harmless the City and its officers, agents and employees (the "City Parties") from and, if requested, shall defend them against any and all loss, cost, damage, injury, liability, judgments, attorney fee awards, and claims ("Losses") arising or resulting directly or indirectly the requirement to pay prevailing wages.

[bookmark: _DV_C1081][bookmark: _DV_C1082][bookmark: _Toc64045921][bookmark: _DV_M689][bookmark: _DV_C1083][bookmark: _DV_C1084]4.7 4.8 Indemnification of City. To the fullest extent by law, Developer shall indemnify, reimburse, and hold harmless the City and its officers, agents and employees (the "City Parties") from and, if requested, shall defend them against any and all loss, cost, damage, injury, liability, judgments, attorney fee awards, and claims ("Losses") arising or resulting directly or indirectly from (i) any third party claim arising from a Default by Developer under this Agreement, (ii) Developer's failure to comply with any Approval, Subsequent Approval or Non-City Approval, (iii) the failure of any improvements constructed pursuant to the Approvals, Subsequent Approvals, or this Agreement, to comply with any Federal or State Laws, the Existing Standards or any permitted Future Changes to Existing Standards, (iv) any accident, bodily injury, death, personal injury, or loss of or damage to property occurring on a Project Site (or off-site, with regard to the Public Improvements) in connection with the construction by Developer or its agents or contractors of any improvements pursuant to the Approvals, Subsequent Approvals or this Agreement, (v) a Third-Party Challenge instituted against the City or any of the City Parties, (vi) any dispute between Developer, its contractors or subcontractors, any other third party, or any combination thereof, relating to the construction of any part of the Project, including but not limited to disputes related to prevailing wage requirements, and (vii) any dispute between Developer and any Transferee or any subsequent owner of any portion of the Project Site or development thereof relating to any assignment of this Agreement or the obligations that run with the land, or any dispute between Developer and any Transferee or other person relating to which party is responsible for performing certain obligations under this Agreement, each regardless of the negligence of, and regardless of whether liability without fault is imposed or sought to be imposed on, the City or any of the City Parties, except to the extent that such indemnity is void or otherwise unenforceable under applicable Law, and except to the extent such Loss is the result of the sole negligence or willful misconduct of any City Party. The foregoing indemnity shall include, without limitation, reasonable attorneys' fees and costs and the City's reasonable cost of investigating any claims against the City or the City Parties. All indemnifications set forth in this Agreement shall survive the expiration or termination of this Agreement for the term of the applicable obligation plus four (4) years..	Comment by Author: Not acceptable to the City. 

[bookmark: _DV_C1085][bookmark: _DV_C1086][bookmark: _DV_M690][bookmark: _DV_M691]4.7.1 4.8.1 The City shall promptly notify Developer of any claim, action or proceeding within the scope of this Section and the City shall cooperate fully in the defense of any such claim or action, but shall have the right to resolve any challenge, in any manner, in its sole discretion, provided,  however, Developer's consent shall be required if the resolution of the challenge shall require a payment by Developer or limit Developer's rights under this Agreement. The City shall invoice Developer for any City costs or fees for which Developer is responsible under Section 4.7 in the manner and subject to the provisions of Section 4.5, including pursuant to a Reimbursement Agreement.	Comment by Author: 	Comment by Author: Let's discuss.	Comment by Author: Will need to address costs of any initial litigation challenging approvals.

Deposit structure for litigation; AR; etc. 


[bookmark: _DV_C1088][bookmark: _DV_C1089][bookmark: _Toc437964520][bookmark: _Toc64045922][bookmark: _DV_M692]5. 5. VESTING AND CITY OBLIGATIONS

[bookmark: _DV_C1090][bookmark: _DV_C1091][bookmark: _Toc437964521][bookmark: _Toc64045923][bookmark: _DV_M693][bookmark: _DV_C1092][bookmark: _DV_M694]5.1 5.1 Vested Rights. By granting the Approvals, the City has made a policy decision that the Project, as described herein and as may be modified in accordance with the Approvals, is in the best interests of the City and promotes the public health, safety and welfare. Developer shall have the vested right to develop the Project as set forth in this Agreement, and authorized by the Approvals, including but not limited to, the Downtown West Planned Development Zoning District, the General Development Plan, the Downtown West Planned Development Permit, the Vesting Tentative Map for Downtown West, and including without limitation with the following vested elements: the land uses, height and bulk limits, including the maximum density, intensity and gross square footages, the permitted uses, the provisions for open space, and Impact Fees (collectively, the "Vested Elements"). The Vested Elements are subject to and shall be governed by Applicable Laws. The expiration of any building permit or Approval shall not limit the Vested Elements, and Developer shall have the right to seek and obtain subsequent building permits or approvals, including Subsequent Approvals at any time during the Term, any of which shall be governed by Applicable Laws. Each Subsequent Approval, once granted, shall be deemed an Approval for purposes of this Section 5.1. 

[bookmark: _DV_C1093][bookmark: _DV_C1094][bookmark: _Toc437964522][bookmark: _Toc64045924][bookmark: _DV_M695][bookmark: _DV_C1095][bookmark: _DV_M696]5.2 5.2 Existing Standards. The City shall process, consider, and review all Subsequent Approvals in accordance with (i) the Approvals, (ii) the San José General Plan, the Municipal Code (including the Subdivision Code), amendments to the Municipal Code set forth in City Council Ordinance No. ___ and all other applicable City policies, rules, and regulations, as each of the foregoing is in effect on the Effective Date ("Existing Standards"), as the same may be amended or updated in accordance with permitted Future Changes to Existing Standards as set forth in Section 5.6, and (iii) this Agreement (collectively, "Applicable Laws"). 

[bookmark: _DV_C1096][bookmark: _DV_C1097][bookmark: _Toc64045925][bookmark: _DV_M697][bookmark: _DV_C1098][bookmark: _DV_M698][bookmark: _DV_C1099][bookmark: _DV_M699][bookmark: _DV_C1100][bookmark: _DV_M700][bookmark: _DV_C1101][bookmark: _DV_M701][bookmark: _DV_C1102][bookmark: _DV_C1103][bookmark: _DV_M702][bookmark: _DV_X384][bookmark: _DV_C1104][bookmark: _DV_C1105][bookmark: _DV_C1106]5.3 5.3 Criteria for Subsequent Approvals; Limitation on City's Future Discretion. Developer shall be responsible for obtaining any required Subsequent Approvals. The City, in granting the Approvals and vesting the Project through this Agreement, is limiting its future discretion with respect to Subsequent Approvals to the extent that they are consistent with the Approvals and this Agreement. The City acknowledges and agrees that (i) Developer's commitment to provide the various benefits described in this Agreement is, in part, consideration for the City's agreement to limit its discretion with respect to Subsequent Approvals and to process Subsequent Approvals in a prompt and efficient manner, and (ii) the City's inability or refusal to process Subsequent Approvals in such manner and otherwise in accordance with this Agreement and the Approvals willmay cause Developer significant harm. Accordingly, in no event shall a City Agency deny, or withhold or condition issuance of a Subsequent Approval based upon items that are in compliance consistent with the Approvals and this Agreement, and shall consider all such applications pursuant to the procedures set forth in the Approvals (including the Downtown West Planned Development Zoning District and its accompanying General Development Plan, the Downtown West Design Standards and Guidelines), as applicable, and in accordance with its customary practices (subject to the requirements of this Agreement). Subject to the requirements of this Agreement, the City shall not impose any new condition for a Subsequent Approval that conflicts with the Approvals, except when such condition is necessary to bring the Subsequent Approval into compliance with Applicable Laws. For any part of a Subsequent Approval request that has not been previously reviewed or considered by the applicable City Agency (such as additional details or plans), the City Agency shall exercise its discretion consistent with the Approvals and otherwise in accordance with the City's customary practice (but subject to the requirements of this Agreement). City Agency discretion for certain Subsequent Approvals, including but not limited to Conformance Review Applications, shall be exercised consistent with the General Development Plan, Downtown West Planned Development Permit, and other Approvals as applicable. Consequently, the City shall not use its discretionary authority to change the policy decisions reflected by the Approvals and this Agreement or in such manner as would prevent or delay development of the Project as contemplated in the Approvals and this Agreement. If the City denies any application for a Subsequent Approval that implements the Project as contemplated by the Approvals, then such denial must be consistent with Applicable Laws and the City must specify in writing the reasons for such denial and shall suggest, in a detailed writing, modifications required for approval of the application. Any such specified modifications shall be consistent with Applicable Laws and City staff shall promptly approve the application if it is subsequently resubmitted for City review and corrects or mitigates, to the City's reasonable satisfaction, the stated reasons for the earlier denial in a manner that is consistent and compliant with Applicable Laws and does not include significant new or additional information or materials that give the City a reason to object to the application under the standards set forth in this Agreement. Nothing in the foregoing shall impact or limit the City's discretion with respect to: (i) proposed Subsequent Approvals that seek a Material Change [SUBJECT TO DISCUSSIONS ON MATERIAL CHANGE LANGUAGE] to the Approvals, or (ii) City approvals of subsequent tentative maps or vesting tentative maps, to the extent required by Law, not contemplated by the Approvals; (iii) City’s ability to address any public health, or safety concerns or compliance(in such manner that would not conflict with the Approvals or this Agreement as set forth in Section 5.6.1), or to comply with applicable State or Federal Laws. Until such time as the City approves the application for Subsequent Approval, Developer shall have no obligation to provide any of the Public Benefits specifically associated with the development that is the subject of the Subsequent Approval.  Notwithstanding the foregoing, and for clarity, deviations or modifications authorized to be approved pursuant to procedures established by the General Development Plan, without requiring amendment to the General Development Plan, shall not constitute a Material Change. By way of example and without limitation, approval of allowable transfers and allowable conversions described on Sheet 3.03 of the General Development Plan and of minor modifications, exceptions, deferrals, amendments to the Planned Development Permit, including DWDSG, DISC process, each as described on Sheet 8.02 of the General Development Plan would not constitute Material Changes. Additionally, adjustments, deviations or modifications authorized to be approved pursuant to procedures established by the Planned Development Permit, and Non-Material Amendments authorized by the Downtown West Improvement Standards and Infrastructure Plan [CONFIRM FINAL LANGUAGE] shall not constitute a Material Change. ￼￼ if, in Developer's reasonable opinion, the City has withheld, conditioned or delayed an approval in violation of this Section 5.3, Sections 7.2 or 7.2.1, or any other applicable provision of this Agreement, then Developer shall have the right to delay fulfilling any or all of the Public Benefits specifically associated with the development that is the subject of such approval by the number of days of delay in proceeding with such development caused by such withholding, conditioning or delaying approval by the City, as Developer reasonably determines. Any such delay in providing such benefits shall not constitute a default by Developer, and the City shall nevertheless continue to approve, process, inspect, and issue certificates of occupancy for such development notwithstanding Developer's election to delay the Public Benefits.￼	Comment by Author: Isn't this premised on Google paying for staffing services to meet their scheduling goals?	Comment by Author: To be Covered by reimbursement agreement; Google paying for additional processing capacity. 
Spell it out; make it more clear that City processing premised on Google helping fund capacity. 
Google to coordinate with City prior to submitting Conformance Review to get reimbursement agreement in place to allow city to get processing support staff/systems in place.   	Comment by Author: City should be able to condition things that are consistent to ensure that the required elemts are included in the implementing developments, and to condition something that may not be consistent to be revised to achieve consistency.  	Comment by Author: Edit made to address this 	Comment by Author: Text deleted.  If there is an issue, it would be treated through default provisions. 



[bookmark: _DV_C1107]￼ 

[bookmark: _DV_C1108][bookmark: _DV_C1109][bookmark: _Toc437964523][bookmark: _Toc64045928][bookmark: _DV_M703][bookmark: _DV_M704][bookmark: _DV_C1110][bookmark: _DV_C1111][bookmark: _DV_M705]5.4 5.4 Future Changes to Existing Standards. [PENDING NEGOTIATIONS AND AGREEMENT WRT GDP LANGUAGE] All future changes to Existing Standards and any other Laws, plans, or policies adopted by the City or adopted by voter initiative after the Effective Date ("Future Changes to Existing Standards") shall apply to the Project and the Project Site, except to the extent they conflict with this Agreement, or the terms and conditions of the Approvals. In the event of such a conflict, the terms of this Agreement and the Approvals shall prevail, subject to the terms of this Section 5.45.6.

[bookmark: _DV_C1112][bookmark: _DV_C1113][bookmark: _DV_M706][bookmark: _DV_C1114]5.4.1 5.4.1 Future Changes to Existing Standards shall be deemed to conflict with Allthis Agreement and the Approvals if they:	Comment by Author: This whole section is too broad, and needs to be narrowed; need to cover both  ways. For example, if there arereductions in standards – Google still bound by what’s in the agreement. 
.  

[bookmark: _DV_C1115][bookmark: _DV_C1116][bookmark: _DV_M707][bookmark: _DV_C1117](a) (a) limit or reduce the density or intensity of the Project, or any part thereof, or otherwise require any reduction in the square footage or number of proposed Buildings or change the location of proposed Buildings or change or reduce other improvements from that permitted under this Agreement for the Project, the Existing Standards, or the Approvals; 	Comment by Author: All way too broad.  Entire section.

[bookmark: _DV_C1118][bookmark: _DV_C1119][bookmark: _DV_M708][bookmark: _DV_C1120](b) (b) limit or reduce the height or bulk of the Project, or any part thereof, or otherwise require any reduction in the height or bulk of individual proposed Buildings or other improvements that are part of the Project from that permitted under this Agreement, the Existing Standards, or the Approvals;

[bookmark: _DV_C1121][bookmark: _DV_C1122][bookmark: _DV_M709][bookmark: _DV_C1123](c) (c) limit, reduce or change the location of vehicular access or parking from that permitted under this Agreement, the Existing Standards, or the Approvals; 	Comment by Author: Access?  Too narrow.  

[bookmark: _DV_C1124][bookmark: _DV_C1125][bookmark: _DV_M710][bookmark: _DV_C1126](d) (d) limit any land uses for the Project from that permitted under this Agreement, the Existing Standards, the Approvals, or the Existing Uses; 

[bookmark: _DV_C1127][bookmark: _DV_C1128][bookmark: _DV_M711][bookmark: _DV_C1129](e) (e) change or limit the Approvals or Existing Uses;

[bookmark: _DV_C1130][bookmark: _DV_C1131][bookmark: _DV_M712][bookmark: _DV_C1132](f) (f) materially limit or control the rate, timing, phasing, or sequencing of the approval, development, or construction of all or any part of the Project in any manner, including the demolition of existing Buildings at the Project Site;

[bookmark: _DV_C1133][bookmark: _DV_C1134][bookmark: _DV_M713][bookmark: _DV_C1135](g) (g) require the issuance of permits or approvals by the City other than those required under the Existing Standards, except as otherwise provided in Section 5.6.2;

[bookmark: _DV_C1136][bookmark: _DV_C1137][bookmark: _DV_M714][bookmark: _DV_C1138](h) (h) limit or control the availability or the type or nature of public utilities, services, or facilities, or any privileges or rights to public utilities, services, or facilities for the Project as contemplated by the Approvals;

[bookmark: _DV_C1139][bookmark: _DV_C1140][bookmark: _DV_M715][bookmark: _DV_C1141](i) (i) conflict with, or otherwise limit, control, or change the management, delivery, or governance of a Privately-Owned Publicly Accessible Open Space as set forth in this Agreement;

[bookmark: _DV_C1142][bookmark: _DV_C1143][bookmark: _DV_M716][bookmark: _DV_C1144](j) (j) materially and adversely limit the processing or procuring of applications and approvals of Subsequent Approvals that are consistent with Approvals; or

[bookmark: _DV_C1145][bookmark: _DV_C1146][bookmark: _DV_M717][bookmark: _DV_C1147][bookmark: _DV_M718][bookmark: _DV_C1148](k) (k) impose, increase or decrease any Impact Fees, as they apply to the Project, except as permitted under Section 5.6.2. 

[bookmark: _DV_C1149][bookmark: _DV_C1150][bookmark: _DV_C1151][bookmark: _DV_M719][bookmark: _DV_C1152][bookmark: _DV_M720][bookmark: _DV_C1153]5.4.2 [PENDING NEGOTIATION] 5.4.2 Pursuant to the Downtown West Planned Development Zoning District and General Development Plan, Developer may request to have a Future Change to Existing Standards that is different or conflicts with this Agreement and the Approvals applied to the Project or the Project Site. Developer must make such a request in writing to the Director of PBCE, and the request shall identify the specific standard and state a rationale for the request. The Director of PBCE may approve the request in his or her sole reasonable discretion; provided, however, that if the application of such Future Change to Existing Standards would constitute a Material Change, the application of such Future Change to Existing Standards shall require the approval of the City Council. The Director of PBCE's or the City Council’s decision, as applicable, to approve or disapprove Developer's request is not subject to appeal. If Developer's request is approved, the Future Change to Existing Standards shall be deemed to be an Existing Standard. Nothing in this Agreement shall preclude Developer from pursuing any challenge to the application by the City of any Future Changes to Existing Standards to all or part of the Project Site. 

[bookmark: _DV_C1154][bookmark: _DV_C1155][bookmark: _DV_M721]5.4.3 5.4.3 The Parties acknowledge that, for certain parts of the Project, Developer must submit a variety of applications for Subsequent Approvals before Commencement of Construction. Developer shall be responsible for obtaining all Subsequent Approvals before the start of any construction to the extent required under Applicable Law. Notwithstanding anything in this Agreement to the contrary, when considering any such application for a Subsequent Approval, the City shall apply the then-applicable provisions, requirements, rules, or regulations that are contained in the California Building Standards Code, as amended by the City, including, without limitation, the requirements of the City’s Building Code, Housing Code, Mechanical Code, Electrical Code, Plumbing Code, Fire Code, and other uniform construction codes applicable on a City-Wide basis or within the DSAP's Boundaries, to the same or similarly situated uses and applied in an equitable and non-discriminatory manner.

[bookmark: _DV_C1156][bookmark: _DV_C1157][bookmark: _Toc64045929][bookmark: _DV_M722][bookmark: _DV_C1158]5.5 5.5 Filing of Subdivision Maps. Developer shall have the right, from time to time and at any time, to file subdivision-related applications (including but not limited to applications for tentative maps, vesting tentative maps, final maps or phased final maps, lot line adjustments, lot mergers, and certificates of compliance) with respect to some or all of the Project Site, to subdivide, reconfigure, or merge the parcels comprising the Project Site as may be necessary or desirable in order to develop a particular part of the Project as shown generally in Exhibit B. The specific boundaries of parcels shall be set by Developer in accordance with all applicable subdivision and development standards and approved by the City during the subdivision process. Nothing in this Agreement shall authorize Developer to subdivide or use any of the Project Site for purposes of sale, lease, or financing in any manner that conflicts with the Subdivision Map Act or with the Subdivision Code. Nothing in this Agreement shall prevent the City from enacting or adopting changes in the methods and procedures for processing subdivision and parcel maps so long as such changes do not conflict with the provisions of this Agreement, including any timing requirements set forth herein or in the Exhibits, or with the Approvals. 

[bookmark: _DV_C1159][bookmark: _DV_C1160][bookmark: _Toc437964524][bookmark: _Toc64045930][bookmark: _DV_M723][bookmark: _DV_M724]5.6 5.6 Impact Fees; Processing Fees.

[bookmark: _DV_C1161][bookmark: _DV_C1162][bookmark: _DV_M725][bookmark: _DV_M726][bookmark: _DV_C1163][bookmark: _DV_C1164][bookmark: _DV_M727][bookmark: _DV_C1165][bookmark: _DV_C1166][bookmark: _DV_M728]5.6.1 5.6.1 Generally. The Project shall be subject to only those Processing Fees and Impact Fees as set forth in this Section 5.65.8, and the City shall not impose any new Processing Fees or Impact Fees on the development of the Project or impose new conditions or requirements for the right to develop the Project (including required contributions of land, public amenities, or services) except as set forth in this Agreement. The Parties acknowledge that the provisions contained in this Section 5.65.8 are intended to implement the intent of the Parties that Developer have the right to develop the Project pursuant to specified and known criteria and rules, and that the City receive the benefits which will be conferred as a result of such development without abridging the right of the City to act in accordance with its powers, duties and obligations, except as specifically provided in this Agreement. 

[bookmark: _DV_C1167][bookmark: _DV_C1168][bookmark: _DV_M729][bookmark: _DV_M730][bookmark: _DV_C1169]5.6.2 5.6.2 Applicable Impact Fees . The Impact Fees that apply to the Project are those Impact Fees set forth in Exhibit M hereto.

[bookmark: _DV_C1170][bookmark: _DV_C1171][bookmark: _DV_M731][bookmark: _DV_C1172][bookmark: _DV_C1173][bookmark: _DV_M732][bookmark: _DV_C1174][bookmark: _DV_M733][bookmark: _DV_M734][bookmark: _DV_M735][bookmark: _DV_C1176](a) (a) The Parties acknowledge that the Diridon Infrastructure Fee is otherwise an applicable Impact Fee. However, in-lieu of paying the fee, Developer maywill construct the in-kind infrastructure improvements as more particularly described in Exhibit I.

[bookmark: _DV_C1177][bookmark: _DV_C1178][bookmark: _DV_M736](b)  (b) The Parties acknowledge that the Parkland Dedication requirements of Chapter 19.38 of the San José Municipal Code, including payment of the Parkland Fee, otherwise apply to the Project. Developer will satisfy this obligation as more specifically described in Exhibit E and the exhibits and schedules thereto, subject to the default provisions provided therein. To the extent any Parkland Fee is owed, it shall be the Parkland Fee in effect upon the Effective Date of this Agreement, which Fee is reflected in Exhibit E3, subject only to escalation based on the Engineering News Record Construction Cost Index for the San Francisco area. 

[bookmark: _DV_C1179][bookmark: _DV_C1180][bookmark: _DV_M737][bookmark: _DV_C1181][bookmark: _DV_M738][bookmark: _DV_C1182][bookmark: _DV_M739]5.6.3 5.7 Processing Fees; Reimbursement Agreement. Processing Fees for the Project shall be limited to the Processing Fees in effect, on a City-Wide basis or within the DSAP's Boundaries, applicable to the same or similarly situated (i) uses or (ii) work that Developer is asking the City to undertake, and applied in an equitable and non-discriminatory manner, at the time that Developer applies for the Subsequent Approval for which such Processing Fee is payable in connection with the applicable portion of the Project.  	Comment by Author: Clarify.  No vest of Processing Fees.  

[bookmark: _DV_C1183][bookmark: _DV_C1184][bookmark: _Toc64045931][bookmark: _Toc437964525][bookmark: _DV_C1185][bookmark: _DV_M740][bookmark: _DV_C1186][bookmark: _DV_M741][bookmark: _DV_C1187]5.7	[Intentionally OmittedThe Reimbursement Agreement to be entered into between City and Developer pursuant to Section 4.5.4 shall provide for Processing Fees paid by Developer to be credited against any Developer obligation to pay City Costs in connection with City processing of Subsequent Approvals.] 	Comment by Author: Unclear.  	Comment by Author: Add in timing regarding this.

[bookmark: _DV_C1188][bookmark: _DV_C1189][bookmark: _Toc437964526][bookmark: _Toc64045932][bookmark: _DV_M742][bookmark: _DV_M743][bookmark: _DV_C1190]5.8 5.8 Public Health and Safety; Changes in Federal or State Laws. 

[bookmark: _DV_C1191][bookmark: _DV_C1192][bookmark: _DV_M744][bookmark: _DV_C1193][bookmark: _DV_M745]5.8.1 5.8.1 City's Exceptions. Each City Agency having jurisdiction over the Project shall exercise its discretion under this Agreement in a manner that is consistent with the public health and safety and shall at all times retain its respective authority to take any action that is reasonably necessary to protect the physical health and safety of the public, abate public nuisance,  (the "Public Health and Safety Exception"), or that is reasonably calculated and narrowly drawn to comply with applicable changes in Federal or State Law affecting the physical environment (the "Federal or State Law Exception"), including the authority to condition or deny a Subsequent Approval, or to adopt a new Law applicable to the Project, so long as such condition or denial or new regulation (i) is limited solely to addressing a specific and identifiable issue in each case required to protect the physical health and safety of the public, or (ii) is required to comply with a Federal or State Law, and (iii) is applicable City-wide, or within the DSAP's Boundaries, to the same or similarly situated uses and applied in an equitable and non-discriminatory manner, and in the case of each of (i), (ii) and (iii) is not for independent discretionary policy reasons that are inconsistent with the Approvals or this Agreement or would be in conflict with the Approvals or this Agreement as set forth in Section 5.6.1. Developer retains the right to dispute any City reliance on the Public Health and Safety Exception or the Federal or State Law Exception.

[bookmark: _DV_C1194][bookmark: _DV_C1195][bookmark: _DV_M746][bookmark: _DV_M747][bookmark: _DV_C1196][bookmark: _DV_C1197][bookmark: _DV_M748]5.8.2 5.8.2 Changes in Federal or State Laws. If Federal or State Laws issued, enacted, promulgated, adopted, passed, approved, made, implemented, amended, or interpreted after the Effective Date have gone into effect and (i) preclude or prevent compliance with one or more provisions of the Approvals or this Agreement, or (ii) materially and adversely affect Developer's or the City's rights, benefits, or obligations, such provisions of this Agreement shall be modified or suspended as may be necessary to comply with such Federal or State Law. In such event, this Agreement shall be modified only to the extent necessary or required to comply with such Law, subject to the provisions of Section 5.8.45.10.4, as applicable.

[bookmark: _DV_C1198][bookmark: _DV_C1199][bookmark: _DV_M749][bookmark: _DV_M750]5.8.3 5.8.3 Changes to Development Agreement Statute or Development Agreement Ordinance. This Agreement has been entered into in reliance upon the provisions of the Development Agreement Statute and the Development Agreement Ordinance. No amendment of or addition to the Development Agreement Statute or Development Agreement Ordinance that would affect the interpretation or enforceability of this Agreement or increase the obligations or diminish the development rights of Developer hereunder, or increase the obligations or diminish the benefits to the City hereunder, shall be applicable to this Agreement unless such amendment or addition is specifically required by Law or is mandated by a court of competent jurisdiction. If such amendment or change is permissive rather than mandatory, this Agreement shall not be affected.

[bookmark: _DV_C1200][bookmark: _DV_C1201][bookmark: _DV_M751][bookmark: _DV_M752][bookmark: _DV_C1202][bookmark: _DV_M753][bookmark: _DV_C1204][bookmark: _DV_C1205][bookmark: _DV_M754][bookmark: _DV_C1206][bookmark: _DV_C1207][bookmark: _DV_M755][bookmark: _DV_C1208][bookmark: _DV_C1209][bookmark: _DV_M756][bookmark: _DV_C1210][bookmark: _DV_C1211][bookmark: _DV_M757][bookmark: _DV_C1212][bookmark: _DV_C1213][bookmark: _DV_M758][bookmark: _DV_C1214][bookmark: _DV_C1215][bookmark: _DV_M759]5.8.4 5.8.4 Termination of Agreement. If any of the modifications, amendments or additions described in Section 5.8.25.10.25.8.2 or Section 5.8.35.10.35.8.3 or any changes in Federal or State Laws described above would materially and adversely affect the construction, development, use, operation, or occupancy of the Project as currently contemplated by the Approvals, or any material portion thereof, such that the Project becomes economically infeasible as reasonably determined by Developer (a "Law Adverse to Developer"), then Developer shall notify the City and propose amendments or solutions that would maintain the benefit of the bargain (that is this Agreement) for both Parties. If any of the modifications, amendments, or additions described in Sections 5.8.25.10.25.8.2 or Section 5.8.35.10.35.8.3 or any changes in Federal or State Laws described thereunder would materially and adversely affect or limit the Community Benefits (a "Law Adverse to the City"), then the City shall notify Developer and propose amendments or solutions that would maintain the benefit of the bargain (that is this Agreement) for both Parties. Upon receipt of a notice under this Section 5.8.45.10.45.8.4, the Parties agree to meet and confer in Good Faith for a period of not less than ninety (90) days in an attempt to resolve the issue. If the Parties cannot resolve the issue in ninety (90) days or such longer period as may be agreed to by the Parties, then the Parties shall mutually select a mediator at JAMS in San José for nonbinding mediation for a period of not less than thirty (30) days. If the Parties remain unable to resolve the issue following such mediation, then (i) Developer shall have the right to terminate this Agreement following a Law Adverse to Developer, upon not less than thirty (30) days prior notice to the City, and (ii) the City shall have the right to terminate this Agreement following a Law Adverse to the City, upon not less than thirty (30) days prior notice to Developer; provided, notwithstanding any such termination, Developer shall be required to completeComplete the CommunityPublic Benefits for development commencedfor which substantial site work, including any demolition, grading and foundation work, has occurred in connection with any particular new Building as set forth in Section 4. 	Comment by Author: @google - Numbering is off; needs to be updated.	Comment by Author: @google - section reference needs to be updated. 

[bookmark: _DV_C1216][bookmark: _DV_C1217][bookmark: _Toc437964527][bookmark: _Toc64045933][bookmark: _DV_M760][bookmark: _DV_M761][bookmark: _DV_C1218][bookmark: _DV_C1219][bookmark: _DV_M762][bookmark: _DV_C1220][bookmark: _DV_C1221][bookmark: _DV_M763]5.9 5.9 No Action to Impede Approvals. Except and only as required under Section 5.85.105.8, the City shall take no action under this Agreement, nor impose any condition on the Project, that would conflict with this Agreement or the Approvals. An action taken or condition imposed shall be deemed to be in conflict with this Agreement or the Approvals if such actions or conditions result in the occurrence of one or more of the circumstances identified in Section 5.4.15.6.1.	Comment by Author: @google - section reference needs to be updated. 

[bookmark: _DV_C1222][bookmark: _DV_C1223][bookmark: _Toc437964529][bookmark: _Toc64045934][bookmark: _DV_M764][bookmark: _DV_M765]5.10 5.11 Estoppel Certificates. Developer may, at any time, and from time to time, deliver notice to the Director of PBCE requesting that the Director of PBCE certify to Developer, a potential Transferee, or a potential lender to Developer, in writing that to the best of the Director of PBCE's knowledge: (i) this Agreement is in full force and effect and a binding obligation of the Parties; (ii) this Agreement has not been amended or modified, and if so amended or modified, identifying the amendments or modifications and stating their date and providing a copy or referring to the recording information; (iii) Developer is not in Default in the performance of its obligations under this Agreement, or if in Default, to describe therein the nature and amount of any such Defaults; and (iv) the findings of the City with respect to the most recent annual review performed pursuant to Section 8 of this Agreement. The Director of PBCE, acting on behalf of the City, shall execute and return such certificate within forty-five (45) days after receipt of the request. 

[bookmark: _DV_C1224][bookmark: _DV_C1225][bookmark: _Toc437964530][bookmark: _Toc64045935][bookmark: _DV_M766][bookmark: _DV_M767][bookmark: _DV_C1226][bookmark: _DV_C1227][bookmark: _DV_M768][bookmark: _DV_C1228][bookmark: _DV_M769][bookmark: _DV_C1229][bookmark: _DV_M770]5.11 5.11 Existing, Continuing Uses and Interim Uses. The Parties acknowledge that the Existing Uses are lawfully authorized uses and may continue as such uses may be modified by the Project, provided that any modification thereof not a component of or contemplated by the Project is subject to the Zoning Code and the applicable provisions of Section 5. Developer may install interim or temporarylimited term and/or special event uses on the Project Site as provided for in, and consistent with, the requirements of the Downtown West Planned Development Zoning District, the accompanying General Development Plan, and/or the Downtown West Planned Development Permit.  

[bookmark: _DV_C1230][bookmark: _DV_C1231][bookmark: _Toc437964532][bookmark: _Toc64045936][bookmark: _DV_M771][bookmark: _DV_M772][bookmark: _DV_C1233][bookmark: _DV_M773]5.12 5.12 Taxes. [OPEN: City wants to include language regarding allocation of use taxes for 7.3 million sf of commercial space to San Jose.] Nothing in this Agreement limits the City's ability to impose new or increased taxes or special assessments, or any equivalent or substitute tax or assessment, provided (i) the City shall not institute on its own initiative proceedings for any new or increased special tax or special assessment for a land-secured financing district (including the special taxes under the Mello-Roos Community Facilities Act of 1982 (Government Code §§ 53311 et seq.) but not including business improvement districts or community benefit districts formed by a vote of the affected property owners) that includes the Project Site unless Developer gives its express, prior written consent (which it may withhold in its solereasonable discretion) to or specifically requests such proceedings, and (ii) no such tax or assessment shall be targeted or directed at the Project, including, without limitation, any tax or assessment targeted solely at all or any part of the Project Site, unless Developer gives its express, prior written consent (which it may withhold in its solereasonable discretion) to or specifically requests such proceedings. Nothing in the foregoing prevents the City from imposing any tax or assessment against the Project Site, or any portion thereof, that is enacted in accordance with Law and applies on a City-Wide or area-wide basis to the same or similarly situated property or uses in an equitable and non-discriminatory manner. 	Comment by Author: If we are going to find ways to fund improvements and services in Diridon or Downtown, Google has to be open to funding mechanism. 

In any construction contract entered into by Developer for the construction of improvements in the Project, Developer shall include a provision substantially as follows: 

“Prior to making any purchase of materials, machinery, tools, fixtures, or equipment in excess of  one million dollars ($1,000,000.00), the general contractor (or subcontractor, as applicable) shall obtain a sub-permit of its seller’s permit designating the Property Site (insert address) as the jobsite using the State of California Board of Equalization form BOE-530 (Schedule C – Detailed Allocation by Suboutlet of Combined State and Uniform Local Sales and Use Tax).”



[bookmark: _DV_C1234][bookmark: _DV_C1235][bookmark: _Toc437964533][bookmark: _Toc64045937][bookmark: _DV_M774]6. 6. NO DEVELOPMENT OBLIGATION

[bookmark: _DV_M775]Except as set forth in this Agreement and the Approvals, including, without limitation, the Ten Year and Twenty Year Development Obligations and other requirements set forth in Section 2.2, the timing of delivery of Public Benefits as set forth in Exhibit C, D, E, and I, and the timing or phasing requirements forth in the FEIR and MMRP, there is no requirement under this Agreement that Developer initiate or complete development of the Project, or any portion thereof, or that development be initiated or completed within any period of time or in any particular order. The development of the Project is subject to numerous factors that are not within the control of Developer or the City, such as availability of financing, interest rates, access to capital, and such other factors. Except as expressly required by this Agreement and the Approvals, the City acknowledges that Developer may develop the Project in such order and at such rate and times as Developer deems appropriate within the exercise of its sole and subjective business judgment. In Pardee Construction Co. v. City of Camarillo, 37 Cal.3d 465 (1984), the California Supreme Court ruled that the failure of the parties therein to provide for the timing of development resulted in a later adopted initiative restricting the timing of development and controlling the parties' agreement. It is the intent of the Parties to avoid such a result by acknowledging and providing for the timing of development of the Project in the manner set forth herein. The City acknowledges that such a right is consistent with the intent, purpose and understanding of the Parties to this Agreement, and that without such a right, Developer's development of the Project would be subject to the uncertainties sought to be avoided by the Development Agreement Statute, the Development Agreement Ordinance and this Agreement.

[bookmark: _DV_C1236][bookmark: _DV_C1237][bookmark: _Toc437964534][bookmark: _Toc64045938][bookmark: _DV_M776]7. 7. MUTUAL OBLIGATIONS

[bookmark: _DV_C1238][bookmark: _DV_C1239][bookmark: _Toc437964535][bookmark: _Toc64045939][bookmark: _DV_M777][bookmark: _DV_M778][bookmark: _DV_C1240][bookmark: _DV_C1241][bookmark: _DV_M780][bookmark: _DV_C1242][bookmark: _DV_C1243][bookmark: _DV_M781]7.1 7.1 Notice of Completion, Revocation or Termination. Upon any early revocation or termination of this Agreement (as to all or any part of the Project Site) under the circumstances and in the manner permitted herein, the Parties agree to execute, if requested in writing by the other Party, a written statement acknowledging such revocation or termination in the form attached as Exhibit N, signed by the appropriate agents of the City and Developer, and record such instrument in the Official Records. In addition, upon Developer's request, when one or more Buildings have been Completed, and all of the Base Requirements and CommunityPublic Benefits, Public Benefits, and other obligations and requirements tied to those specific Buildings have also been completedCompleted, as more specifically set forth in the Notice of Completion, the City and Developer shall execute and record a Notice of Completion in the form attached as Exhibit N for the applicable property on which the Buildings, other facilities or improvements, or any combination thereof, are located.	Comment by Author: Everything must be included.  Base, Communityand Public.  That is whywe are doing a DA.

[bookmark: _DV_C1244][bookmark: _DV_C1245][bookmark: _Toc437964536][bookmark: _Toc64045940][bookmark: _DV_M783][bookmark: _DV_M784][bookmark: _DV_C1246][bookmark: _DV_M785][bookmark: _DV_C1247][bookmark: _DV_C1248][bookmark: _DV_M786][bookmark: _DV_C1249]7.2 7.2 General Agreement to Cooperate. As set forth in Section 5.3 above, in this Section 7.2 (including Section 7.2.1 below) and elsewhere in this Agreement, the Parties agree to cooperate with one another to expeditiously implement the Project in accordance with the Approvals, any Subsequent Approvals and this Agreement, and to undertake and complete all actions or proceedings reasonably necessary or appropriate to ensure that the objectives of this Agreement, the Approvals and any Subsequent Approvals are implemented, including any stated review periods therein. Except for ordinary administrative costs of the City, nothing in this Agreement obligates the City to spend any sums of money or incur any costs other than City Costs or costs that Developer must reimburse through the payment of permitted Processing Fees. The Parties agree that the PBCE Department or Public Works Department, as appropriate (or such other department to whom the obligation is delegated by the Director of PBCE after notice to Developer), will act as the City's lead agency to facilitate coordinated City review of applications for the Project. As such, PBCE Department or Public Works Department (or such other designated department) staff will: (i) work with Developer to ensure that all such applications to the City are technically sufficient and constitute complete applications, and (ii) interface with City staff responsible for reviewing any application under this Agreement to facilitate an orderly, ￼prompt and efficient review process that avoids delay and redundancies, and that is undertaken in the manner ￼￼,set forth in the Approvals, and any Subsequent Approvals.

[bookmark: _DV_C1250][bookmark: _DV_C1251][bookmark: _DV_M787]7.2.1 7.2.1 Specific Actions by the City. The City actions and proceedings subject to this Agreement shall be through the PBCE Department, as well as affected City Agencies (and when required by applicable Law, the City Council), and shall include, upon application by Developer, instituting and completing proceedings for the temporary or permanent closing or occupancy, widening, modifying (including changes from vehicular to pedestrian use) or changing the grades of streets, alleys, sidewalks, and other rights-of-way, and other necessary modifications of the streets, the street layout, and other public or private rights-of-way in or near the Project Site, including streetscape improvements, encroachment permits, improvement permits, and any requirement to abandon, remove, and relocate public utilities (and, when applicable, City utilities) within the public rights-of-way as identified in the Approvals and Subsequent Approvals. Except as set forth in Section 9.4.4 and upon receiving payments of all applicable Processing Fees then due, City Agencies shall process with due diligence all complete submissions and applications by Developer on all permits, approvals, construction, or occupancy permits for the Project, subject to the acceptance of the same as complete; provided, however, that any delays in City’s processing of such submission and applications attributable to a delay or or failure by any Non-City Agency to perform or grant any required action, approval, or authorization, shall not be deemed to be breach by City of this section. 	Comment by Author: We need complete applications.  Common problem. 

[bookmark: _DV_C1252][bookmark: _DV_C1253][bookmark: _Toc437964537][bookmark: _Toc64045941][bookmark: _DV_M788][bookmark: _DV_M789][bookmark: _DV_C1254]7.3 7.3 Non-City Approvals; Cooperation to Obtain Permits. The Parties acknowledge that certain portions of the Project may require the approval of Federal, State, and local governmental agencies that are independent of the City and not a Party to this Agreement ("Non-City Agencies"). The City will cooperate with reasonable requests by Developer in connection with Developer's efforts to obtain permits, agreements, or entitlements from Non-City Agencies as may be necessary or desirable for the development, operation and use of the Project, including with respect to the study and development of the District Systems as contemplated by the MOU (each, a "Non-City Approval").  	Comment by Author: Part of PRocesessing Fees or City Costs.  Add language.  

[bookmark: _DV_C1255][bookmark: _DV_C1256][bookmark: _DV_M790][bookmark: _DV_C1257][bookmark: _DV_C1258][bookmark: _DV_C1260]7.3.1 7.3.1 City Cooperation Regarding Trail Alignments. [PENDING NEGOTIATIONS] City and Developer understand and agree that the proposed Los Gatos Creek Trail Multi-Use Trail segments included as part of the Project will enhance trail connectivity in the City of San José, and also will provide for the cohesive open space network envisioned by the Developer and City as part of the Project. To allow for Completion of the trail alignments, City specifically agrees to cooperate with Developer  in Developer’s, [and to lead such efforts as] appropriate or necessary, to secure authorization, including an easement, joint use, or similar agreement, for trail alignments and under-crossings that may affect property owned by the Santa Clara Valley Water District. 

[bookmark: _DV_C1261][bookmark: _DV_C1262][bookmark: _DV_M793][bookmark: _DV_C1263]7.3.2 7.3.2 Conditions of Cooperation to Obtain Permits. The City's commitment to Developer under this Section 7.3 is subject to the following conditions:

[bookmark: _DV_C1264][bookmark: _DV_C1265][bookmark: _DV_M794][bookmark: _DV_C1266](a) (a) Throughout the permit process for any Non-City Approval, Developer shall consult and coordinate with each affected City Agency in Developer's efforts to obtain the permits, agreements, or entitlements, and each such City Agency shall cooperate reasonably with Developer in Developer's efforts to obtain the same.

[bookmark: _DV_C1267][bookmark: _DV_C1268][bookmark: _DV_M795][bookmark: _DV_C1269][bookmark: _DV_M796][bookmark: _DV_C1271](b) (b) [SUBJECT TO NEGOTIATION RE: SPECIFIC OBLIGATIONS WITH NON-CITY AGENCIES ANTICIPATED AS PART OF PROJECT IMPLEMENTATION] Developer shall not agree to conditions or restrictions in any Non-City Approval that could create: (1) any obligations on the part of any City Agency that are in addition to any obligations under applicable Laws or other agreements with the applicable Non-City Agency, unless the City Agency agrees in writing, in its sole solereasonable discretion and following the receipt of any necessary governmental approvals, to assume such obligations; or (2) any restrictions on City property that are in addition to any obligations under applicable Laws or other agreements with the applicable Non-City Agency, unless in each instance the City, including each affected City Agency, has previously approved, in its sole discretion and in writing, the conditions or restrictions following the receipt of any necessary governmental approvals.

[bookmark: _DV_C1272][bookmark: _DV_C1273][bookmark: _DV_M797](c) (c)  The City shall cooperate with public utilities and communication service providers, including as necessary for the District Systems, to the extent that the cooperation efforts requested by Developer are consistent with the City's typical efforts in connection with other major development and construction projects in the City. 

[bookmark: _DV_C1274][bookmark: _DV_C1275][bookmark: _DV_M798][bookmark: _DV_M799][bookmark: _DV_C1277][bookmark: _DV_C1278][bookmark: _DV_M800]7.3.3 7.3.3 Costs. Developer shall bear all costs associated with applying for and obtaining any necessary Non-City Approval, including reimbursement of City for any City Costs incurred in performing work in connection with Section 7.3 that is beyond the City’s typical efforts in connection with other major development and construction projects in the City. , including reimbursement of City for any City Costs incurred in performing work in connection with this Section 7.3 that is beyond the City’s typical efforts in connection with other major development and construction projects in the City.. [OPEN: Valley Water Costs] Developer, at no cost to the City, shall be solely responsible for complying with any Non-City Approval and any and all conditions or restrictions imposed on Developer or the Project as part of a Non-City Approval. Developer shall pay or otherwise discharge any fines, penalties, or corrective actions imposed as a result of Developer's failure to comply with any Non-City Approval. 

[bookmark: _DV_C1279][bookmark: _DV_C1280][bookmark: _Toc437964538][bookmark: _Toc64045942][bookmark: _DV_M801][bookmark: _DV_M802]7.4 7.4 Cooperation in the Event of Third-Party Challenge. In the event any administrative, legal, or equitable action or proceeding is instituted by any party, other than the City or Developer, challenging the validity or performance of any provision of this Agreement, the Project, the Approvals or Subsequent Approvals, the adoption or certification of the FEIR or other actions taken pursuant to CEQA, or other approvals under Laws relating to the Project, any action taken by the City or Developer in furtherance of this Agreement, or any combination thereof relating to the Project or any portion thereof ("Third-Party Challenge"), the Parties shall cooperate in defending against such challenge. The City shall promptly notify Developer of any Third-Party Challenge instituted against the City and/or the Project. To the extent permitted by then-applicable law, City agrees to take reasonable actions consistent with AB 900 to facilitate expedited legal review of any Third Party Challenge related to a Subsequent Approval. 

[bookmark: _DV_C1281][bookmark: _DV_C1282][bookmark: _DV_M803][bookmark: _DV_C1283]7.4.1 7.4.1 Developer shall assist and cooperate with the City at Developer's own expense in connection with any Third-Party Challenge. The City Attorney's Office may use its own legal staff or outside counsel in connection with defense of the Third-Party Challenge, at the City Attorney's sole discretion. Developer shall reimburse the City for its actual costs in defense of the action or proceeding, including but not limited to the time and expenses of the City Attorney's Office and any outside counsel retained in connection with the defense and any consultants pursuant to a Reimbursement Agreement.

[bookmark: _DV_C1284][bookmark: _DV_C1285][bookmark: _DV_M804][bookmark: _DV_C1286][bookmark: _DV_C1287][bookmark: _DV_M805]7.4.2 7.4.2 To the extent that any such Third-Party Challenge results in the entry of a final judgment or order limiting Developer's right to proceed with the Project or any material portion thereof under this Agreement (whether the Project commenced or not), including the City's actions taken pursuant to CEQA, Developer may elect to terminate this Agreement. Upon any such termination (or, upon the entry of a judgment terminating this Agreement, if earlier), the City and Developer mayshall jointly seek to have the Third-Party Challenge dismissed. Developer shall be responsible for payment of any costs, damages, attorney fee awards, or combination thereof that any court of competent jurisdiction may award to the third party as a result of any Third-Party Challenge. 

[bookmark: _DV_C1288][bookmark: _DV_C1289][bookmark: _Toc437964539][bookmark: _Toc64045943][bookmark: _DV_M806][bookmark: _DV_M807]7.5 7.5 Permits to Enter City Property. [FINAL LANGUAGE PENDING NEGOTIATIONS RE ENCROACHMENT] Subject to the rights of any third party, the rights of the public, and the City's agreement on the scope of the proposed work and insurance and security requirements, each City Agency with jurisdiction shall grant permits to enter City-owned property on the City's standard form permit, including, without limitation, provisions regarding release, waivers, and indemnification in keeping with the City's standard practices, so long as the same is consistent with Applicable Law, in order to permit Developer to enter City-owned property as necessary to construct the Project or comply with or implement the Approvals, Subsequent Approvals, or other requirements in this Agreement.

[bookmark: _DV_C1290][bookmark: _DV_C1291][bookmark: _Toc64045944][bookmark: _DV_M808][bookmark: _DV_M809][bookmark: _DV_C1292][bookmark: _DV_M810][bookmark: _DV_M811][bookmark: _DV_M812][bookmark: _DV_C1294][bookmark: _DV_M813]7.6 7.6 Infrastructure Reimbursement. [OPEN: breakdown of PGE and City] The Project provides for the construction of significant new or upgraded public infrastructure within the Project Site. Developer has provided a cost estimate of approximately one hundred seventy-four million dollars ($174,000,000) for the upgraded public infrastructure, which includes costs for improvements both included and not included in the existing Diridon Station Area Basic Infrastructure Fee pursuant to San José Municipal Code Chapter 14.35. [OPEN: The reimbursement amount will be based on the completed construction costs.] Developer's cost estimate for public infrastructure improvements includes, among other improvements, enhanced right-of-way improvements, utilities upgrades and relocation,  as further detailed in the Infrastructure Plan included as Exhibit I.  

[bookmark: _DV_C1295][bookmark: _DV_C1296][bookmark: _DV_M814][bookmark: _DV_C1297][bookmark: _DV_M815][bookmark: _DV_C1298]7.6.1 7.6.1 The City recognizes that some of the new and/or upgraded public infrastructure (excluding the District Systems) may be beneficial not only to development within the Project Site but also to existing and future development outside of the Project Site, including development within the broader DSAP's Boundaries and surrounding portions of the City. Therefore, subject to appropriation of the funding by the City Council, the City will take actions reasonably necessary, and Developer will cooperate reasonably, to develop an updated or new infrastructure program (excluding the District Systems), including preparation of appropriate infrastructure plans, technical (e.g., "nexus") studies and associated financial feasibility studies, that include the Project Site and which analyze the public infrastructure improvements to be installed by Developer. Such an infrastructure program may include impact mitigation fees, community facilities districts, infrastructure facilities districts, or other similar programs or mechanisms for the funding of the cost of public infrastructure improvements ("Funding Mechanism"). Upon adoption of a Funding Mechanism(s), Developer would be eligible to receive a credit and/or reimbursement (including pursuant to Municipal Code Section 14.35 et seq.) for the costs of installing qualifying improvements within the Plan Area for which a nexus was identified, and the City and Developer would then reasonably cooperate to enter into a reimbursement agreement, for such reimbursement and/or credit. To be eligible for such credit and/or reimbursement, all of the following would need to occur:

[bookmark: _DV_C1299][bookmark: _DV_C1300][bookmark: _DV_M816][bookmark: _DV_C1301](a) (a) City Council approval of a Funding Mechanism(s) in accordance with State laws;

[bookmark: _DV_C1302][bookmark: _DV_C1303][bookmark: _DV_M817][bookmark: _DV_C1304](b) (b) Construction of qualifying infrastructure subject to credit or reimbursement, which are supported by the appropriate technical (e.g., "nexus") studies and associated financial feasibility studies; 

[bookmark: _DV_C1305][bookmark: _DV_C1306][bookmark: _DV_M818][bookmark: _DV_C1307](c) (c) City Council approval of a reimbursement agreement between the City and Developer setting forth the terms and conditions for reimbursement, consistent with the above conditions;

[bookmark: _DV_C1308][bookmark: _DV_C1309][bookmark: _DV_M819][bookmark: _DV_C1310](d) (d) City collection of sufficient funding in the infrastructure program(s) to provide reimbursement, subject to annual appropriation of the City Council; and

[bookmark: _DV_C1311][bookmark: _DV_C1312][bookmark: _DV_M820](e) (e) Compliance with applicable local, state, and federal laws.

[bookmark: _DV_M821][bookmark: _DV_C1313]The City agrees to work with Developer to secure additional infrastructure funding, including grants and/or reimbursement from available programs to provide infrastructure improvements in the Plan Area. For example, the City will work with Developer to implement the undergrounding of overhead electrical facilities by the Developer if legally permissible under the California Public Utilities Commission (CPUC) Electric Rule No. 20 program (https://www.pge.com/nots/rates/tariffs/tm2/pdf/ELEC_3860-E.pdf) and related CPUC regulations and orders subject to CPUC and PG&E approval, as well as, San Jose Municipal Code, Chapters 15.20, 15.24 and/or 15.26. Any and all undergrounding of electric facilities in the Plan Area by the Developer or a third party such as PG&E, shall also comply with the City's undergrounding policies, including any electrical voltage level within the project area (currently set up to 115kV), and further including without limitation, the City's annual Fiscal Year Workplan for the Rule 20A and Rule 20B (In-Lieu Fee) Underground Utility Program and the Fiscal Year Rule 20B (In-Lieu Fee) Undergrounding Master Plan, as may be approved by the City Council. 

[bookmark: _DV_C1314][bookmark: _DV_C1315][bookmark: _DV_M822][bookmark: _DV_C1316]7.6.2 7.6.2 In addition, City and Developer shall work together towards the solution of modifying the existing North Montgomery Street at-grade railroad crossing to serve as the sole emergency vehicle access point to Block A. Such work shall include obtaining any necessary CPUC approval of changes to the crossing. New technologies would be introduced at that crossing, such as remotely controlled bollards/gates and integrated communications between building fire alarm systems and rail and/or mass notification systems. City and Developer shall work in coordination to implement the appropriate technologies and necessary upgrades to the crossing to achieve safe and reliable emergency vehicle access to Block A.

[bookmark: _DV_C1317]7.6.3Cinnabar Storm Drain Reimbursement. With respect to Developer's work to upgrade the City-owned stormwater drainage within Cinnabar Street (the "Cinnabar Storm Drain Work" or "Work"), Developer shall not undertake such Work unless City agrees to reimburse Developer in full. Developer shall not proceed with the Work unless and until City has provided Developer with sufficient information to demonstrate that it has funding sources available to fully reimburse Developer for its costs associated therewith immediately upon Completion of the Work.. Alternatively, City and Developer may agree that Developer is to be reimbursed through the form of credits toward connection fees.  	Comment by Author: Re-introduced, why? 	Comment by Author: This language should be removed. This improvement and other storm improvements are addressed under Sect. 7.6.1 above. 	Comment by Author: City to followup with Ryan .

	Comment by Author: Spoke with Public Works Staff opinioni s that this is like the other drainage improvements needed for the Project.  While it may be somewhat  removed from the Google site, this is not additional work beyond what is needed for the proejct, and thus does not warrrant different treatment.   


[bookmark: _DV_C1318][bookmark: _Toc63653844][bookmark: _Toc63654081][bookmark: _DV_C1319][bookmark: _Toc437964540][bookmark: _Toc64045945][bookmark: _DV_M823][bookmark: _DV_M824][bookmark: _DV_C1320][bookmark: _DV_C1321][bookmark: _DV_M825]7.7 7.7 Good Faith and Fair Dealing. The Parties shall cooperate with each other and act in Good Faithgood faith in complying with the provisions of this Agreement and implementing the Approvals and any Subsequent Approvals. In their course of performance under this Agreement, each Party shall refrain from doing anything that would render its performance under this Agreement impossible. The Parties shall cooperate and shall undertake such actions as may be reasonably necessary to implement the Project as contemplated by this Agreement, including such actions as may be necessary to satisfy or effectuate any applicable conditions precedent to the performance of the Public Benefits.

[bookmark: _DV_C1322][bookmark: _DV_C1323][bookmark: _Toc437964541][bookmark: _Toc64045946][bookmark: _DV_M826][bookmark: _DV_M827]7.8 7.8 Other Necessary Acts. Each Party shall use Good Faith Efforts to take such further actions as may be reasonably necessary to carry out this Agreement, the Approvals, and any Subsequent Approvals, in accordance with the terms of this Agreement (and subject to all applicable Laws) in order to provide and secure to each Party the full and complete enjoyment of its rights and privileges hereunder.

[bookmark: _DV_C1324][bookmark: _DV_C1325][bookmark: _Toc437964544][bookmark: _Toc64045947][bookmark: _DV_M828]8. 8. PERIODIC REVIEW OF DEVELOPER'S COMPLIANCE

[bookmark: _DV_C1327][bookmark: _DV_C1328][bookmark: _Toc437964545][bookmark: _Toc64045948][bookmark: _DV_M829][bookmark: _DV_M830][bookmark: _DV_C1329][bookmark: _DV_C1330][bookmark: _DV_X1336][bookmark: _DV_C1331][bookmark: _DV_C1332]8.1 8.1 Annual Compliance Review. Pursuant to Section 65865.1 of the Development Agreement Statute and the Development Agreement Ordinance, the PBCE Director shall set a hearing for review of Developer's compliance with this Agreement before the Planning Commission on an annual basis, and at any other time that the PBCE Director determines that there are reasonable grounds to believe the Developer may be in Default. The Director of PBCE may elect to forego an annual review if no significant construction work occurred within the Project Site during that year, or if such review is otherwise not deemed necessary in the sole but reasonable opinion of the Director. The City's failure to conduct or complete an annual review shall neither affect the validity or enforceability of this Agreement nor constitute a waiver of any right or remedy the City may have under the Agreement.annual compliance review shall be conducted in accordance with Section 18.02.300 of the City’s Municipal CodeDevelopment Agreement Ordinance.  

[bookmark: _DV_C1333][bookmark: _DV_C1334][bookmark: _Toc437964546][bookmark: _Toc64045949]8.2	Review Procedure

[bookmark: _DV_C1335][bookmark: _DV_X1331][bookmark: _DV_C1336][bookmark: _DV_C1337]. In conducting the required annual reviews of Developer's compliance with this Agreement, or any other periodic reviews determined to be appropriate by the Director of PBCE, the Director of PBCE shall follow the process set forth in Section 18.02.300 of the Development Agreement Ordinance and this Section 8.2.

[bookmark: _DV_C1338][bookmark: _DV_C1339][bookmark: _DV_X227][bookmark: _DV_C1340][bookmark: _DV_C1341]8.2.1	Required Information from Developer. Upon request by the Director of PBCE, but not more than sixty (60) days nor less than thirty (30) days before the date the annual or periodic review is to commence, Developer shall provide a letter to the Director of PBCE explaining, with appropriate backup documentation, Developer's compliance with this Agreement, including, but not limited to, compliance with the requirements regarding Community Benefits and any information Developer is obligated to report pursuant to Exhibit G. In addition, upon written request of the Director of PBCE, Developer shall furnish such additional documents or other information as requested by the Director of PBCE. The burden of proof, by substantial evidence, of compliance is upon Developer. 

[bookmark: _DV_C1342][bookmark: _DV_C1343][bookmark: _DV_C1344]8.2.2	Compliance Hearing. Within sixty (60) days after Developer submits such letter, the Director of PBCE shall review the information submitted by Developer and all other available evidence regarding Developer's compliance with this Agreement, and shall consult with applicable City Agencies as appropriate. All such available evidence including final staff reports shall, upon receipt by the City, be made available as soon as possible to Developer. Within 60 days of Developer's submittal of its letter, the Director of PBCE shall schedule a compliance hearing before the Planning Commission.  If the Planning Commission, or the City Council in the event of referral thereto, finds Developer not in compliance with this Agreement, then the City may pursue available rights and remedies in accordance with this Agreement and the Development Agreement Ordinance. The City's failure to initiate or to timely complete the annual review shall not be a Default and shall not be deemed to be a waiver of the right to do so at a later date. All costs incurred by the City under this Section shall be included in the City Costs. 

[bookmark: _DV_C1345][bookmark: _DV_C1346][bookmark: _DV_M831]8.2.3 8.1.2 Effect on Transfer

[bookmark: _DV_C1347][bookmark: _DV_C1348][bookmark: _DV_M832][bookmark: _DV_M833]ees. If Developer has effected a Transfer so that its interest in the Project Site and CommunityPublic Benefit obligations, or a portion or portions thereof, has/have been divided between Developer and/or Transferees, then the annual review hereunder shall be conducted separately with respect to Developer and each Transferee, and the Planning Commission or City Council, as applicable, shall make its determinations and take its action separately with respect to Developer and each Transferee, as applicable, pursuant to the Development Agreement Ordinance; provided if there is a dispute between the Developer and/or Transferee …. . If the City Council terminates, modifies, or takes such other actions as may be specified in the Development Agreement Ordinance and this Agreement in connection with a determination that Developer or a Transferee has not complied with the terms and conditions of this Agreement, such action by the Director of PBCE, Planning Commission, or City Council shall be effective only as to the party to whom the determination is made and the portions of the Project Site in which such party has an interest. 

[bookmark: _DV_C1350][bookmark: _DV_C1351]8.2.4	Default. The rights and powers of the City under this Section 8.2 are in addition to, and shall not limit, the rights of the City to terminate or take other action under this Agreement on account of the commission by Developer of an event of Default.   Default. The rights and powers of the City under this Section 8.2 are in addition to, and shall not limit, the rights of the City to terminate or take other action under this Agreement on account of the commission by Developer of an event of Default.

[bookmark: _DV_C1352][bookmark: _DV_C1353][bookmark: _Toc437964547][bookmark: _Toc64045950][bookmark: _DV_M834][bookmark: _DV_M835][bookmark: _DV_M836]9. 9. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES

[bookmark: _DV_C1355][bookmark: _DV_C1356][bookmark: _Toc437964548][bookmark: _Toc64045951][bookmark: _DV_M837][bookmark: _DV_M838]9.1 9.1 Enforcement. The only Parties to this Agreement are the City and Developer (and any successors and Transferees). This Agreement is not intended, and shall not be construed, to benefit or be enforceable by any other person or entity whatsoever.

[bookmark: _DV_C1357][bookmark: _DV_C1358][bookmark: _Toc437964549][bookmark: _Toc64045952][bookmark: _DV_M839]9.2 9.2 Meet and Confer Process. Before sending a notice of default in accordance with Section 9.3, the Party that may assert that the other Party has failed to perform or fulfill its obligations under this Agreement shall first attempt to meet and confer with the other Party to discuss the alleged failure and shall permit such Party a reasonable period, but not less than forty-five thirty(4530) days, to respond to or cure such alleged failure; provided, however, the meet and confer process shall not be required (i) for any failure to pay amounts due and owing under this Agreement, or (ii) if a delay in sending a notice pursuant to Section 9.3 would impair, prejudice or otherwise adversely affect a Party or its rights under this Agreement. The Party asserting such failure shall request that such meeting and conference occur within twenty (20) business days following the request and if, despite the Good Faith Efforts of the requesting Party, such meeting has not occurred within twenty (20) business days of such request, such Party shall be deemed to have satisfied the requirements of this Section and may proceed in accordance with the issuance of a notice of default under Section 9.3.

[bookmark: _DV_C1363][bookmark: _DV_C1364][bookmark: _Toc437964550][bookmark: _Toc64045953][bookmark: _DV_M843][bookmark: _DV_M844][bookmark: _DV_C1369][bookmark: _DV_C1370][bookmark: _DV_M847][bookmark: _DV_C1371][bookmark: _DV_C1372][bookmark: _DV_M848][bookmark: _DV_M849][bookmark: _DV_C1373][bookmark: _DV_C1374][bookmark: _DV_M850]9.3 9.3 Default. Except as otherwise set forth herein and/or in the Exhibits hereto, the following shall constitute a "Default" under this Agreement: (i) the failure to make any payment when due where such failure continues beyond the date that is thirty (30) days following notice that such payment was not made when due; and (ii) the failure to perform or fulfill any other material term, provision, obligation, or covenant of this Agreement and the continuation of such failure for a period of sixtythirty (6030) days following notice and demand for compliance. Notwithstanding the foregoing, if a failure can be cured but the cure cannot reasonably be completed within sixtythirty (6030) days, then it shall not be considered a Default if a cure is commenced within said 6030-day period and diligently prosecuted to completion thereafter. Any notice of default given by a Party shall specify the nature of the alleged failure and, where appropriate, the manner in which said failure satisfactorily may be cured (if at all). 	Comment by Author: Code already allows reasonable cure period based on the circumstances. Follow the Code. Delete Section.  	Comment by Author: Comment as to overall default provisions: Google to review municipal code; City goal to streamline these provisions. 

Google concern whether code covers City defaults. 
Developer default per Municipal Code; augment as to City default with goal to stay in code as much as possible. 

[bookmark: _DV_C1375][bookmark: _DV_M851]Notwithstanding any other provision in this Agreement to the contrary but subject to Article 12 below, if Developer conveys or transfers some but not all of the Project and there is more than one Party that assumes obligations of "Developer" under this Agreement, there shall be no cross-default between the separate Parties that assumed Developer obligations. Accordingly, if a Transferee Defaults, it shall not be a Default by any other Transferee or Developer that owns a different portion of the Project Site. As an alternative to the Default procedure set forth herein, the City may elect to first hold a compliance review as set forth in the Development Agreement Ordinance. Further, in the event of noncompliance with a condition required under an administrative permit or any subsequent planned development permit issued for a conditional or special use, the PBCE Director may revoke, suspend or modify the administrative permit or subsequent planned development permit or otherwise enforce the requirements of the administrative permit and subsequent planned development permit pursuant to the remedies available to the City under the San Josè Municipal Code. A violation of an administrative permit or a subsequently issued planned development permit for a conditional or special use shall not, by itself, constitute a violation of the Downtown West PD Permit.  

[bookmark: _DV_C1376][bookmark: _DV_C1377][bookmark: _Toc437964551][bookmark: _Toc64045954][bookmark: _DV_M852][bookmark: _DV_M853][bookmark: _DV_C1378]9.4 9.4 Remedies.

[bookmark: _DV_C1379][bookmark: _DV_C1380][bookmark: _DV_M854][bookmark: _DV_C1381]9.4.1 9.4.1 Specific Performance. Subject to, and as limited by, the provisions of Section 9.4.3, 9.4.4 and 9.4.5, in the event of a Default, the remedies available to a Party shall include specific performance of this Agreement in addition to any other remedy available at law or in equity. 

[bookmark: _DV_C1382][bookmark: _DV_C1383][bookmark: _DV_M855][bookmark: _DV_C1384]9.4.2 9.4.2 Termination. Subject to the limitation set forth in Section 9.3, 9.4.4 and 9.4.5, in the event of a Default, the non-defaulting Party may elect to terminate this Agreement by sending a notice of termination to the other Party, which notice of termination shall state the Default. This Agreement will be considered terminated effective upon the date set forth in the notice of termination, which shall in no event be earlier than sixty (60) days following delivery of the notice. 

[bookmark: _DV_C1385][bookmark: _DV_C1386][bookmark: _DV_M856][bookmark: _DV_C1387][bookmark: _DV_M857][bookmark: _DV_C1388]9.4.3 9.4.3 Limited Damages. The Parties have determined that except as set forth in this Section 9.4.3, (i) monetary damages are generally inappropriate, (ii) it would be extremely difficult and impractical to fix or determine the actual damages suffered by a Party as a result of a Default hereunder, and (iii) equitable remedies and remedies at law not including damages but including specific performance, termination, and other injunctive or declaratory relief are particularly appropriate remedies for enforcement of this Agreement. Consequently, Developer agrees that the City shall not be liable to Developer for damages under this Agreement, and the City agrees that Developer shall not be liable to the City for damages under this Agreement, and each covenants not to sue the other for or claim any damages under this Agreement and expressly waives its right to recover damages under this Agreement, except as follows: (1) either Party shall have the right to recover actual damages only (and not consequential, punitive or special damages, each of which is hereby expressly waived) for a Party's failure to pay sums to the other Party as and when due under this Agreement, (2) the City shall have the right to recover actual damages for Developer's failure to make any payment due, including any applicable Public Benefits that are in the form of a cash payment, under this Agreement, (3) for any Public Benefit for which specific performance is determined by a court of competent jurisdiction not to be an available remedy (and the attached Exhibit does not include a liquidated damages remedy), except if and to the extent directly or indirectly resulting from action or inaction by or on behalf of City or any City Agencies, the City shall have the right to monetary damages according to proof against Developer equal to the costs that would have been incurred by Developer to Complete the Public Benefit, and (4) the City shall have the right to administrative penalties or liquidated damages if and only to the extent expressly stated in an Exhibit or in Applicable Laws. For purposes of the foregoing, "actual damages" means the actual amount of the sum due and owing under this Agreement, with interest as provided by Law, together with such judgment collection activities as may be ordered by the judgment, and no additional sums. 	Comment by Author: Delete.  

[bookmark: _DV_C1389][bookmark: _DV_C1390][bookmark: _DV_M858][bookmark: _DV_C1391][bookmark: _DV_M859][bookmark: _DV_C1392][bookmark: _DV_M860][bookmark: _DV_C1393][bookmark: _DV_M861][bookmark: _DV_C1394][bookmark: _DV_M862]9.4.4 9.4.4 City Processing/Certificates of Occupancy. [PENDING NEGOTIATIONS] The City shall not be required to process any requests for approval, including any Conformance Reviews or Subsequent Approvals, or take other actions under this Agreement during any period in which payments from Developer are past due, except as otherwise set forth in this Agreement, including the Exhibits and Schedules attached hereto, or if. Developer has committed a default under this Agreement. Notwithstanding anything to the contrary  Except as otherwise set forth in this Agreement, including the Exhibits and Schedules attached hereto, the City shall have the right to withhold a Final or Temporary Certificate of Occupancy, or both, for a Building until all of the Public Benefits and other obligations triggered by, or associated with that Building have been Completed or otherwise substantially satisfied; provided, however, if the City issues a Final or Temporary Certificate of Occupancy, or both, before such obligations are Completed or substantially satisfied, then Developer shall promptly Complete such obligations following issuance.  

[bookmark: _DV_C1395][bookmark: _DV_C1396][bookmark: _Toc437964552][bookmark: _Toc64045955][bookmark: _DV_M863][bookmark: _DV_M864]9.5 9.5 Time Limits; Waiver; Remedies Cumulative. Failure by a Party to insist upon the strict or timely performance of any of the provisions of this Agreement by the other Party, irrespective of the length of time for which such failure continues, shall not constitute a waiver of such Party's right to demand strict compliance by such other Party in the future. No waiver by a Party of any condition or failure of performance, including a Default, shall be effective or binding upon such Party unless made in writing by such Party, and no such waiver shall be implied from any omission by a Party to take any action with respect to such failure. No express written waiver shall affect any other condition, action or inaction, or cover any other period of time, other than as specified in such express waiver. One or more written waivers under any provision of this Agreement shall not be deemed to be a waiver of any subsequent condition, action or inaction, and the performance of the same or any other term or provision contained in this Agreement. Nothing in this Agreement shall limit or waive any other right or remedy available to a Party to seek injunctive relief or other expedited judicial and/or administrative relief to prevent irreparable harm. Except as expressly stated in this Agreement to the contrary, no right or remedy is intended to be exclusive of any other right or remedy; and each and every such right or remedy shall be cumulative. 

[bookmark: _DV_C1397][bookmark: _DV_C1398][bookmark: _Toc437964553][bookmark: _Toc64045956][bookmark: _DV_M865][bookmark: _DV_M866]9.6 9.6 Attorneys' Fees. Should legal action be brought by either Party against the other for a Default under this Agreement or to enforce any provision herein, the prevailing Party in such action shall not be entitled to recover its attorneys' fees and costs from the other Party. Each Party to the legal action shall bear its own attorneys' fees and costs.

[bookmark: _DV_C1399][bookmark: _DV_C1400][bookmark: _Toc437964554][bookmark: _Toc64045957][bookmark: _DV_M867][bookmark: _DV_C1401]10. 10. MORTGAGE PROTECTION. Note: The following changes are also proposed for the definitions sections:

[bookmark: _DV_C1402][bookmark: _DV_X394][bookmark: _DV_C1403][bookmark: _DV_C1404][bookmark: _DV_X396][bookmark: _DV_C1405][bookmark: _DV_C1406][bookmark: _DV_X397][bookmark: _DV_C1407][bookmark: _DV_C1408][bookmark: _DV_X398][bookmark: _DV_C1409][bookmark: _DV_C1410][bookmark: _DV_X400][bookmark: _DV_C1411]"Mortgage" shall mean a mortgage, deed of trust, or other lien on all or part of the Project Site to secure an obligation made by Developer that is an obligation to repay funds to be used by Developer to improve the applicable property so encumbered in a manner consistent with this Agreement, but shall not include any mortgage, deed of trust or other lien that is also secured by real property that is not part of the Project Site or which secures an obligation to repay funds used to acquire or improve real property that is not part of the Project Site, or which is cross-defaulted with any obligation relating to or secured by real property that is not part of the Project Site. 



[bookmark: _DV_C1412][bookmark: _DV_X405][bookmark: _DV_C1413][bookmark: _DV_C1414][bookmark: _DV_X406][bookmark: _DV_C1415][bookmark: _DV_C1416][bookmark: _DV_X407][bookmark: _DV_C1417][bookmark: _DV_C1418][bookmark: _DV_X408][bookmark: _DV_C1419][bookmark: _DV_C1420][bookmark: _DV_X410][bookmark: _DV_C1421][bookmark: _DV_C1422]"Mortgagee" shall mean a person or entity that is not an Affiliate of Developer and that is the holder of, and beneficiary or mortgagee under, a Mortgage.

 

[bookmark: _DV_X325][bookmark: _DV_C1423][bookmark: _DV_C1424]“Foreclosure Transferee” shall mean any purchaser at a foreclosure sale under a Mortgage and any person or entity which acquires title to all or any portion of the Project Site in lieu of the foreclosure of a Mortgage, except for Developer or an Affiliate of Developer.

[bookmark: _DV_M868][bookmark: _DV_C1425][bookmark: _DV_C1426][bookmark: _DV_C1428][bookmark: _DV_M871][bookmark: _DV_C1429][bookmark: _DV_C1430][bookmark: _DV_M872][bookmark: _DV_C1431][bookmark: _DV_C1432][bookmark: _DV_M873]10.1.      Mortgage Protection. This Agreement shall be superior and senior to the lien of any lien lienMortgage placed upon the Project Site or any portion thereof after the date of recording of this Agreement, including the lien of any deed of trust or mortgage.  Notwithstanding the foregoing, no breach hereofof or default under this Agreement shall defeat, render invalid, diminish or impair the lien of any Mortgage made in good faith and for value, but all of the terms and conditions contained in this Agreement shall be binding upon and effective against and shall run to the benefit of any Mortgagee or MortgageForeclosure Transferee who acquires title or possession to the Project Site, or any portion thereof.   

[bookmark: _DV_M874][bookmark: _DV_C1433][bookmark: _DV_C1434][bookmark: _DV_C1435][bookmark: _DV_M876][bookmark: _DV_C1436][bookmark: _DV_M877][bookmark: _DV_C1437][bookmark: _DV_C1438][bookmark: _DV_M878][bookmark: _DV_C1439][bookmark: _DV_M879][bookmark: _DV_C1440][bookmark: _DV_M880][bookmark: _DV_C1441][bookmark: _DV_C1442][bookmark: _DV_M881]10.2.    Mortgagee Not Obligated; Exception for Community Benefits.  Notwithstanding the provisions of Section 10.1 above, no Mortgagee or Mortgage Transferee shall have any obligation or duty under this Agreement to construct or complete the construction of improvements, or to guarantee such construction or completion, on the Project Site or applicable portion thereof, except that Base Requirements and CommunityPublic Benefits must nevertheless be completed as set forth in Section 4.1; provided, however, that a Mortgagee or MortgageForeclosure Transferee shall not be entitled to devote the Project Site to any use except as permitted by this Agreement, noror to construct any improvements thereon, or to institute any usesuse,s other than those uses or improvements provided for or authorized by this Agreement, or otherwise allowed under the Vested Elements and Approvals. Additionally, notwithstanding that title to or possession of all or any portion of the Project Site shall have been acquired by a Mortgagee or Foreclosure Transferee, a failure to meet any construction deadlines under this Agreement as to any portion of the Project Site shall not relieve Developer of the consequences under this Agreement of, or liability under this Agreement for, the failure of such improvements to be completed. 	Comment by Author: This should also include Project Features, so changed to all encompassing Public Benefits term

 

[bookmark: _DV_M882][bookmark: _DV_C1443][bookmark: _DV_M883][bookmark: _DV_C1444][bookmark: _DV_M884][bookmark: _DV_C1445][bookmark: _DV_C1446][bookmark: _DV_M885][bookmark: _DV_C1447][bookmark: _DV_C1448][bookmark: _DV_M887][bookmark: _DV_C1449]10.3.	Notice of Default to Mortgagee.  If City receives a notice from a Mortgagee requesting a copy of any notice of default given Developer hereunder and specifying the address for service thereof and enclosing a copy of its Mortgage, then City agrees (i) to use its best efforts to deliver to such Mortgagee, concurrently with service thereon to Developer, any notice given to Developer with respect to any claim by City that Developer has committed an event of default, and (ii) that if City makes a determination of noncompliance hereunderdetermines that Developer is otherwise not in compliance with this Agreement, City shall likewise use its best efforts to serve notice of such noncompliance on such Mortgagee concurrently with service thereon on Developer.  Each Mortgagee shall have the right during the same period available to Developer to cure or remedy, or to commence to cure or remedy, the event of default claimed or the areas of noncompliance set forth in City's notice, plus an additional period of: (a) thirty (30) days to cure a monetary event of default; and (b) sixty (60) days to cure a non-monetary event of default which is susceptible of cure by the Mortgagee without obtaining title to or possession of the applicable property.  If a Mortgagee shall be required to obtain title or possession in order to cure any default, the time to cure shall be tolled so long as the Mortgagee is diligently attempting to obtain possession, including by appointment of a receiver or foreclosure, and provides City upon written request from time to time of reasonable evidence of such diligent efforts.  A delay or failure by the City to provide such notice required by this Section shall extend, for the number of days until notice is given, the time allowed to the Mortgagee for cure.

[bookmark: _DV_C1450][bookmark: _DV_C1451][bookmark: _Toc437964562][bookmark: _Toc64045965][bookmark: _DV_M888]11. 11. AMENDMENT; TERMINATION; EXTENSION OF TERM

[bookmark: _DV_C1452][bookmark: _DV_C1453][bookmark: _Toc437964563][bookmark: _Toc64045966][bookmark: _DV_M889][bookmark: _DV_M890][bookmark: _DV_C1454][bookmark: _DV_M891][bookmark: _DV_C1455][bookmark: _DV_C1456][bookmark: _DV_M892][bookmark: _DV_M893]11.1 11.1 Amendment or Termination. This Agreement may only be amended with the mutual written consent of the City and Developer, provided following a Transfer, the City and Developer or any Transferee may amend this Agreement as it affects Developer or the Transferee and the portion of the Project Site owned by Developer or the Transferee without affecting other portions of the Project Site or other Transferees. Similarly, subject to any required environmental review, this Agreement may be amended to include any land or legal parcels that are located within the Project's Planned Development Zoning and General Development Plan, but which are not originally included in this Agreement, and in which Developer has a legal or equitable interest and to which Developer desires to have this Agreement apply, and any such amendment may be approved and entered into by the Director of PBCE.  Other than upon the expiration of the Term and except as provided in Sections 3.22.2, 5.10.45.8.4, 7.4.2, 9.3, and 9.311.2,   this Agreement may only be terminated with the mutual written consent of the Parties. The procedure for an amendment shall be as specified in the Development Agreement Ordinance.  	Comment by Author: @google - verify section references

[bookmark: _DV_X75][bookmark: _DV_C1457][bookmark: _DV_C1458]11.2	City's Early Termination Rights for Failure to Satisfy Ten or Twenty Year Development Obligations. If Developer fails to satisfy the Ten Year Development Obligation or the Twenty Year Development Obligation, then (i) the City may give Developer notice at any time prior to the date that is one hundred eighty (180) days following the last date by which Developer must satisfy (a) the Ten Year Development Obligation, in the case of a notice reregarding the failure to satisfy the Ten Year Development Obligation or (b) the Twenty Year Development Obligation, in the case of a notice reregarding the failure to satisfy the Twenty Year Development Obligation. If the City fails to give the applicable notice prior to the expiration of the applicable 180-day period, then the City shall have waived its rights to give such notice and shall no longer have the right to terminate this Agreement as to the applicable development obligation. If the City gives a termination notice within the 180-day time period, then, by notice to the City given within fifteen (15) days after the City's delivery of the notice of failure, Developer shall have the right to request: (i) that the City meet and confer with Developer to discuss the alleged failure, in which case the Parties shall thereafter promptly meet and confer over a period of thirty (30) days and use Good Faith Efforts to address the alleged failure and whether termination of this Agreement can be averted or (ii) that the City hold a Director's hearing in accordance with Section 8 above (which hearing shall be scheduled as soon as reasonably possible but in no event sooner than thirty (30) days after Developer's request) in order to consider the alleged failure and whether termination of this Agreement can be averted. If Developer does not timely give such a notice, and Developer fails to satisfy the applicable development obligation within sixty (60) days after the City's timely delivery of the notice of failure, then this Agreement shall terminate effective as of the date immediately following the expiration of such 60-day period. If as a result of the meet and confer process or the Director's hearing, the Parties are able to avert a termination, then the Director of PBCE shall have the authority on behalf of the City to enter into any amendment(s) to this Development Agreement necessary to memorialize the Parties' agreement. 	Comment by Author: If Google doesn’t want automatic termination, cannot put any time limt on City.  Further, Google needs to provide notice 90 days before the 10 years (and 20 years)  on your compliance.  Default if fail to do so.  

[bookmark: _DV_C1459][bookmark: _DV_C1460][bookmark: _Toc437964565][bookmark: _Toc64045968][bookmark: _DV_M894][bookmark: _DV_M895][bookmark: _DV_C1461][bookmark: _DV_C1462][bookmark: _DV_M896][bookmark: _DV_C1463][bookmark: _DV_C1464][bookmark: _DV_M897][bookmark: _DV_C1465][bookmark: _DV_M898][bookmark: _DV_C1466][bookmark: _DV_C1467][bookmark: _DV_M899]11.2 11.3 Termination and Vesting. Any termination under this Agreement shall concurrently effect a termination of the Approvals with respect to the terminated portion of the Project Site, except as to any Approval pertaining to a Building that has Commenced Constructionperformed substantial site work, including any demolition, grading and foundation work, in reliance thereon, and except as to the General Plan amendments and adopted Downtown West Planned Development Zoning District and accompanying General Development Plan. In the event of any termination of this Agreement by Developer resulting from a Default by the City and except to the extent prevented by such City Default, Developer's obligation to Complete the applicable PublicBase Requirements and CommunityPublic Benefits and/or payments required in satisfaction of City statutory and/or regulatory requirements as described in Section 4 shall continue as to any Building which has Commenced Constructionperformed substantial site work, including any demolition, grading and foundation work, and all relevant and applicable provisions of this Agreement shall be deemed to be in effect as such provisions are reasonably necessary in the construction, interpretation, or enforcement of this Agreement as to any such surviving obligations. The City's and Developer's rights and obligations under this Section 11.3 shall survive the termination of this Agreement. 	Comment by Author: This should be revised to common law standard for vesting.  This language vests building earlier than common law would.  Demolition / Grading alone does not vest.	Comment by Author: City is concerned about foundations then sitting without further development; City goal is to get to vertical development. 	Comment by Author: Revision made to capture project features in addition to Community Benefits and Base Requirements 	Comment by Author: same comment as above with respect to common law vesting, and this language vesting rights earlier. 

[bookmark: _DV_C1468][bookmark: _DV_C1469][bookmark: _Toc437964566][bookmark: _Toc64045969][bookmark: _DV_M900][bookmark: _DV_M901][bookmark: _DV_C1470][bookmark: _DV_C1471][bookmark: _DV_M902][bookmark: _DV_C1472][bookmark: _DV_C1473]11.3 11.4 Amendment Exemptions. No modification to a diagram or figure included as an Exhibit to this Agreement, and that is marked as "conceptual", shall by itself require an amendment to this Agreement. No issuance of a Subsequent Approval, or amendment of an Approval or Subsequent Approval, shall by itself require an amendment to this Agreement. No change to the Project that is authorized to be approved pursuant to procedures described in the Downtown West Planned Development Zoning District or the Downtown West Planned Development Permit shall require an amendment to this Agreement [PENDING FINAL GDP AND ZONING LANGUAGE]. Further, in the event a PublicCommunity Benefits Adjustment is required, such Adjustment shall not by itself require an amendment to this Agreement [PENDING NEGOTIATION]. Upon issuance or approval, any such matter shall be deemed to be incorporated automatically into the Project and vested under this Agreement (subject to any conditions set forth in the amendment or Subsequent Approval). Notwithstanding the foregoing, if there is any direct conflict between the terms of this Agreement and a Subsequent Approval, or between this Agreement and any amendment to an Approval or Subsequent Approval, then the Parties shall concurrently amend this Agreement (subject to all necessary approvals in accordance with this Agreement) in order to ensure the terms of this Agreement are consistent with the proposed Subsequent Approval or the proposed amendment to an Approval or Subsequent Approval. The Director of PBCE, Director of Public Works, and the Planning Commission, as applicable, shall have the right to approve changes to the Project as described in the Exhibits, including the Downtown West Planned Development Zoning District and the Downtown West Planned Development Permit, and in keeping with the City's customary practices, and any such changes shall not be deemed to conflict with or require an amendment to this Agreement or the Approvals so long as they do not constitute a Material Change [SUBJECT TO FINAL DISCUSSION ON THIS TERM]. If the Parties fail to amend this Agreement as set forth above when required, however, then the terms of this Agreement shall prevail over any Subsequent Approval or any amendment to an Approval or Subsequent Approval that conflicts with this Agreement. 

[bookmark: _DV_C1474][bookmark: _Toc437964567][bookmark: _Toc64045970][bookmark: _DV_M903][bookmark: _DV_M904][bookmark: _DV_C1475]11.4 11.5 Extension Due to Legal Action or Referendum; Force Majeure; Rail Improvement Activity. 

[bookmark: _DV_C1476][bookmark: _DV_C1477][bookmark: _DV_M905][bookmark: _DV_C1478]11.4.1 115.1 Litigation and Referendum Extension. If any litigation is filed challenging this Agreement, the FEIR, or an Approval having the direct or indirect effect of delaying this Agreement or any Approval (including but not limited to any CEQA determinations), including any challenge to the validity of this Agreement or any of its provisions, or if this Agreement or an Approval is suspended pending the outcome of an electoral vote on a referendum, then the Term of this Agreement and all Approvals shall be extended for the number of days equal to the period starting from the commencement of the litigation or the suspension (or as to Approvals, the date of the initial grant of such Approval) to the end of such litigation or suspension (a "Litigation Extension"); provided, however, that if any litigation is filed challenging any Subsequent Approval which has the effect of delaying any Subsequent Approval, the term of this Agreement solely as it applies to the specific Subsequent Approval(s) shall receive a Litigation Extension. The Parties shall document the start and end of a Litigation Extension in writing within thirty (30) days from the applicable dates; provided, however, that with respect to any litigation to which the City is a party, there shall be no need for the Parties to document the start of such litigation. 

[bookmark: _DV_C1479][bookmark: _DV_C1480][bookmark: _DV_M906][bookmark: _DV_M907][bookmark: _DV_M908][bookmark: _DV_C1481][bookmark: _DV_C1482][bookmark: _DV_M909][bookmark: _DV_C1483][bookmark: _DV_M910][bookmark: _DV_C1484]11.4.2 11.5.2 Force Majeure.  Upon the request of any party hereto, an extension of time will be granted for the period of delay caused by a Force Majeure Event, as provided in this Section 11.45.2, and no party shall be deemed to be in default under this Agreement where delays in performance or failure to perform are caused by a Force Majeure Event and authorized pursuant to this Section 11.45.2.   Promptly after learning of the occurrence of a Force Majeure Event that actually causes  delay, the affected Party shall notify the other Party in writing of the occurrence of such Force Majeure Event, the manner in which such occurrence is likely to substantially interfere with the ability of the delayed Party to perform under this Agreement substantially interfere with the ability of the delayed Party to perform under this Agreementcause delay, and the anticipated length of delay in performance resulting from the Force Majeure Event. Upon the other Party's receipt of such notice, the Term of this Agreement then in effect shall be extended by a period of time equal to the number of days during which performance is delayed due to the specified Force Majeure Event, provided that 1) the delay authorized for any one Force Majeure Event shall not exceed one (1) year, and 2) the cumulative period of delays for any one party authorized as a result of all Force Majeure Events shall not exceed three (3) years. 	Comment by Author: Google views “delay” and “substantial interference” with the ability to perform as potential conflicting..

City – example – what if delay doesn’t impact critical path for schedule - therefore need both concepts.

Put substantially interfere language back in.  

[bookmark: _DV_C1485][bookmark: _DV_C1486][bookmark: _DV_M911][bookmark: _DV_M912][bookmark: _DV_C1487][bookmark: _DV_C1488][bookmark: _DV_M913][bookmark: _DV_C1489][bookmark: _DV_M914][bookmark: _DV_C1490][bookmark: _DV_C1491][bookmark: _DV_M915][bookmark: _DV_C1492][bookmark: _DV_M916][bookmark: _DV_M917][bookmark: _DV_C1494][bookmark: _DV_M918]11.4.3 11.5.3 BART or Rail Improvement Activity. For development of the Project on the portion of the Project Site located north of Santa ClaraPost Street, a Party's performance of its obligations under this Agreement only as to the affected portion of the Project Site shall be excused during, and extended for a period of time equal to, any period of delay caused by reason of construction staging or other activities related to an extension of the Bay Area Rapid Transit system (“BART”) by the Santa Clara Valley Transportation AagencyAgency (“VTA”), or other rail or infrastructure improvements that are not part of the Project ("Rail Improvement Activity") where such Rail Improvement Activity requires use of, or otherwise impacts development upon the Project Site located north of Post Street. Upon the request of any Party, an extension of time will be granted for the period of delay caused by Rail Improvement Activity, and no Party shall be deemed to be in default under this Agreement where delays in performance or failure to perform are caused by Rail Improvement Activity. Promptly after learning of the occurrence of Rail Improvement Activity that actually causes or is reasonably anticipated (by the affected Party) to cause delay, the affected Party shall notify the other Party in writing of the occurrence of such Rail Improvement Activity, the manner in which such occurrence is likely to cause delay, and the anticipated length of delay in performance resulting from the Rail Improvement Activity. Upon the other Party's receipt of such notice, any deadline for performance of the obligations delayed as to the specific portion of the Project Site impacted, except  Ten Year Development Obligation and the Twenty Year Development Obligation deadlines,  the Term of this Agreement then in effect shall be extended but only as to the affected portion(s) of the Project Site by a period of time equal to the number of days during which performance is delayed due to the specified Rail Improvement Activity.. 	Comment by Author: Subject to additional discussions between Google and City. 	Comment by Author: Google does not need protection from this with respect to 	Comment by Author: New revision per subsequent Google/City convesation that Google does not need protection from BART Delay as to the 10 and 20 year development obligations.

[bookmark: _DV_C1497][bookmark: _DV_C1498][bookmark: _Toc437964568][bookmark: _Toc64045971][bookmark: _DV_M919]12. 12. TRANSFER OR ASSIGNMENT    

[bookmark: _DV_C1499][bookmark: _DV_C1500][bookmark: _Toc437964569][bookmark: _Toc64045972][bookmark: _DV_M920][bookmark: _DV_C1505][bookmark: _DV_M921][bookmark: _DV_C1506][bookmark: _DV_M922][bookmark: _DV_C1507][bookmark: _DV_C1508][bookmark: _DV_M923][bookmark: _DV_C1509][bookmark: _DV_M924][bookmark: _DV_C1510][bookmark: _DV_M925]12.1 12.1 Permitted Transfer of this Agreement; Restriction on Transfer of District-Wide Utility System.. Subject to Sections  12.2 and 12.5 and contingent upon the assignor and assignee entering into an Assignment and Assumption Agreement meeting the criteria set forth hereinin Section 12.2 below, Developer shall have the right to sell, assign, convey, hypothecate, or otherwise transfer or alienate in whole or in part its rights, duties, obligations, or interests under this Agreement to any person or entity at any time during the term of this Agreement (a ''Transfer") without the consent of City; provided, however, that in no event shall the obligations or benefits conferred upon Developer under this Agreement be at any time so Transferred except through a transfer of the associated, concomitant portion of the Project Site to which that obligation or benefit relates. In the event of a transfer of a portion of the Project Site, Developer shall have the right to Transfer its rights, duties, obligations or interests under this Agreement that are identified as Transferred with the transferred real property and to retain all rights, duties, obligations or interests other than those Transferred with the transferred real property; however, if an obligation relating to a portion of the Project Site is not Transferred together with the applicable portion of the Project Site itself, and the obligation is a condition to development of the portion transferred, then satisfaction of the obligation shall continue to be a condition to development of the portion transferred.   The foregoing notwithstanding, Developer shall not have the right to Transfer any property, facilities, rights, duties, obligations, or interests in any District-Wide Utility System or any portions thereof, including any utilidor.   

[bookmark: _DV_C1511][bookmark: _DV_C1512][bookmark: _Toc64045973][bookmark: _DV_M926][bookmark: _DV_M927][bookmark: _DV_C1513][bookmark: _DV_C1514][bookmark: _DV_M928][bookmark: _DV_M929][bookmark: _DV_M930][bookmark: _DV_C1516][bookmark: _DV_C1517]12.2 12.2 Assignment and Assumption Agreement  . Subject to the provisions and conditions of this Subsection, upon the Transfer of any or all of the rights, duties, obligations or interests under this Agreement and receipt by City of an Assignment and Assumption Agreement in substantially the form provided as Exhibit O and as provided for herein, or a substantially similar form acceptable in good faithGood Faith to City (each an "Assignment and Assumption Agreement"), Developer may assign those obligations under this Agreement and the Approvals that: (a) are specified in the Assignment and Assumption Agreement as having been Transferred with the transferred real property and assumed by the Transferee, or (b) necessarily relate to the development or redevelopment of improvements located on the transferred real property owned by the Transferee, and (c) are not otherwise specified in the Assignment and Assumption Agreement as having been retained by Developer. Any such Assignment and Assumption Agreement shall include a provision requiring the performance of any obligations, including Public Benefits, that are transferred to be completed ahead of the issuance of a Final Certificate of Occupancy for the building or development to which the obligations relate.  Upon providing such Assignment and Assumption Agreement to City, any Default by a Transferee of any rights, duties, obligations or interests so Transferred and assumed by the Transferee shall not thereby constitute a Default by Developer with respect to the rights, duties, obligations or interests not Transferred , but any obligations that are conditions to development on the applicable portion of the Project Site and any conditions to development on said portion shall remain conditions to development on said portion. Notwithstanding anything to the contrary in this Section 12, the Assignment and Assumption Agreement with respect to any Transfer of the legal parcel that is currently referred to as the "Social Heart Parcel" in the Parkland Agreement shall contain the express assignment and assumption of the bonding requirements with respect to such parcel that are set forth in the Parkland Agreement. [OPEN: Transfer requirements for Social Heart; from City: Our discussions on this called for transfer only to party with demonstrated financial wherewithal to properly maintain and/or reconstruct the garage. Goal is preservation of city park for public use at all times and in perpetuity]	Comment by Author: City/ Google discussing security approach; 

[bookmark: _DV_C1518][bookmark: _DV_C1519][bookmark: _DV_M932][bookmark: _DV_M933][bookmark: _DV_C1520][bookmark: _DV_M934][bookmark: _DV_C1521][bookmark: _DV_M935][bookmark: _DV_C1522][bookmark: _DV_X1530][bookmark: _DV_C1523][bookmark: _DV_C1524][bookmark: _DV_X1532][bookmark: _DV_C1525][bookmark: _DV_M936][bookmark: _DV_C1526][bookmark: _DV_M937][bookmark: _DV_C1527][bookmark: _DV_C1528][bookmark: _DV_M938][bookmark: _DV_C1529][bookmark: _DV_X1523][bookmark: _DV_C1530][bookmark: _DV_C1531][bookmark: _DV_X1525][bookmark: _DV_C1532][bookmark: _DV_M939][bookmark: _DV_C1533]12.2.1 12.2.1 Failure by a Transferee to deliver a written Assignment and Assumption Agreement hereunder shall not affect the validity of a transfer by Developer of the portion of the Project Site so transferred to the Transferee, except that the Assignment and Assumption Agreement shall only be effective and Transferee shall only obtain any rights for the transferred property pursuant to the terms of this Agreement at such time as the City has received a fully executed copy of the Assignment and Assumption Agreement. The parties to an Assignment and Assumption Agreement shall use Good Faith efforts to coordinate with City (including City’s attendance at meetings) to address in detail whether and how each obligation and right set forth in this Agreement shall be divided, allocated, assigned or otherwise Transferred, in whole or in part, between Developer and a Transferee so as to avoid later confusion regarding what obligations and rights have and have not been Transferred.  Developer shall reimburse City for the City Costs of coordination with the Developer and each potential Transferee, whether or not the coordination results in a transfer.  Where a transfer of a portion of the Project Site has been completed, Developer and said Transferee shall be jointly and severally liable and obligated to City to fulfill any duty or obligation under this Agreement (and under the other Approvals or Vested Elements) where Developer and a Transferee do not agree as to which party is responsible (between Developer or a Transferee) for fulfilling or performing a duty or obligation under an Assignment and Assumption Agreement.  Where a transfer of a portion of the Project Site has been completed but City has not received an Assignment and Assumption Agreement that Transfers a particular duty or obligation under this Agreement or under the Approvals or Vested Elements in question, then, notwithstanding the foregoing, City shall have the right to look to Developer (i.e., the assignor), and such Developer shall remain liable and obligated to City to fulfill any duty or obligationthose duties or obligations under this Agreement and under the other Approvals or Vested Elements where City has not received an Assignment and Assumption Agreement Transferring a particular duty or obligation under this Agreement or under the Approvals or Vested Elements in question.	Comment by Author: This is problematic.  Where there is a disagreement or dispute with a transferee for unfulfilled obligations, City should be able to look to assignor who assigned. Consistent with other DA.

[bookmark: _DV_C1534][bookmark: _DV_C1535][bookmark: _DV_M940][bookmark: _DV_M941][bookmark: _DV_M942][bookmark: _DV_M943][bookmark: _DV_C1537][bookmark: _DV_C1538][bookmark: _DV_M944]12.2.2 12.2.2 Provided that City has received an Assignment and Assumption Agreement pursuant to Section 12.2 hereof, any Impact Fees, Mitigation Measures, Processing Fees, taxes or special assessments , and any other costs, burdens, obligations, mitigation measures, and exactions of any kind to implement development of the Project pursuant to this Agreement (which City may impose or require only consistent with this Agreement) (collectively, "Additional Conditions") imposed by City as a condition to the approval of any development permit application for such development submitted or authorized to be submitted to City by any Transferee of any portion of the Project Site related to a portion of the Project Site owned or controlled by the Transferee shall be imposed entirely on such portion of the Project Site and shall not be imposed by City directly on other portions of the Project Site or the owners of such other portions; provided, however, that nothing in this Section precludes City from imposing upon a Transferee that applies or authorizes an application for a development project those costs, burdens, obligations, mitigation measures, conditions of approval,  and exactions appropriate to such proposed development project and otherwise consistent with this Agreement.  Further, in the event of any Transfer pursuant to Section 12 hereof, all fees, costs, burdens, obligations, exactions, or other requirements of any kind transferred to Transferee shall be completed prior to the issuance of any temporary certificate of occupancy for the Project Site Transferredin accordance with the timing required under this Agreement, including any applicable exhibits or schedules to this Agreement.	Comment by Author: POPOS cannot transfer separately.  Further, if transfer need to be completed at CO with adjacent building.  	Comment by Author: Refer to 4.1.3 above and ongoing discussions….	Comment by Author: @Google - City does not accept this change. 

[bookmark: _DV_C1539][bookmark: _DV_C1540][bookmark: _Toc64045974][bookmark: _DV_M945][bookmark: _DV_M946][bookmark: _DV_C1541][bookmark: _DV_M947][bookmark: _DV_C1542][bookmark: _DV_C1543][bookmark: _DV_M948][bookmark: _DV_C1544][bookmark: _DV_M949][bookmark: _DV_M950][bookmark: _DV_M951]12.3 12.3 Notice of Transfer. Developer shall, in accordance with the notice provisions of Section 14.11 and at least tenthirty (130) days prior to the anticipated effective date of a proposed Transfer of any portion of the Project Site, provide written notice to the Director of PBCE of (a) the identity or identities and addresses for notices of said Transferee(s), (b) the anticipated effective date of the Transfer of the portion of the Project Site at issue, and, (c) the right, title, or interest in the portion of the Project Site that is the subject of the proposed Transfer. Additionally, a Transferor, including without limitation Developer, shall provide Citythe Director of PBCEC with written notice of the actual effective date of a Transfer of any right, title or interest in any portion of the Project Site within ten (10) days after such effective date.  Subject to Section 12.2 hereof, notwithstanding the foregoing, failure to provide either notice required under this Section 12.3 shall not, by itself, affect: (a) the validity of the Transfer at issue nor (b) the ability of a Transferee to provide an Assignment and Assumption Agreement to City pursuant to the provisions of this Section.

[bookmark: _DV_C1545][bookmark: _DV_C1546][bookmark: _Toc64045975][bookmark: _DV_C1547][bookmark: _DV_C1549][bookmark: _DV_C1551]12.4	District Systems Transfers.  Subject to the Conditions of Approvals set forth in the Approvals, the agreements between City and Developer with respect to the District Systems shall contain language governing Developer's right to transfer the District Systems, whether such transfer is a transfer of the rights and obligations to build the applicable District System's infrastructure or, once constructed, the rights and obligations to operate and maintain the applicable District System.  Any such transfers shall be consistent with the following, which will be reflected in enforceable covenants with respect to the District Systems that remain in effect so long as the District System(s) or any component thereof exists: 

[bookmark: _DV_C1552](a) Developer may Transfer to (i) any Google Affiliate, and (ii) any Third Party Transferee if the Third Party Transferee is an owner or investor in the infrastructure sector, with sufficient creditworthiness,  appropriate operational and asset management capabilities including but not limited to a minimum of seven (7) years of experience with the utility system or systems to be transferred, directly or via its operating partner, as shown by reasonable evidence delivered, and subject to City’s prior approval; and,  

[bookmark: _DV_C1553](b) A Transfers shall not require City's consent, except when required pursuant to the prior paragraph, and  shall require prior notice to City provided that  assignment of permits or other regulatory obligations under federal, state or local laws must be in compliance with these laws, and consistent with Section 12.3 and transmittal to the City of the Assignment and Assumption Agreement between the transferor and transferee that includes a description of the rights and obligations being Transferred; and,  

[bookmark: _DV_C1554][bookmark: _DV_X1558][bookmark: _DV_C1555][bookmark: _DV_C1556](c) With respect to any Transfer of operations and maintenance rights and obligations, such Transferee shall have at least seven (7) years technical experience and qualifications in safely operating the same utility for similarly situated communities and in accordance with applicable law and industry standards, as shown by reasonable evidence delivered to City.  Transfers and assignment of Major Encroachment Permits applicable to the District System shall be governed by the terms of the Major Encroachment Agreement.

[bookmark: _DV_C1557][bookmark: _DV_C1559]12.4	District Systems Transfers.  Notwithstanding any of the foregoing, Aany transfers of District Systems, including infrastructure, rights and obligations relating to service, and any associated Major Encroachment Permits shall be consistent with the requirements of the conditions of approval relating to District Systems in Council Resolution No. _______.

[bookmark: _DV_C1560][bookmark: _DV_C1561][bookmark: _Toc64045976][bookmark: _DV_M952][bookmark: _DV_M953][bookmark: _DV_C1562]12.5 12.5 Certain Limitations on Transfers of Office and Residential Development. Notwithstanding the foregoing:

[bookmark: _DV_C1563][bookmark: _DV_C1564][bookmark: _DV_C1565][bookmark: _DV_M954][bookmark: _DV_C1566][bookmark: _DV_C1567]12.5.1	With, with respect to office development, :

[bookmark: _DV_M955][bookmark: _DV_M956][bookmark: _DV_M957][bookmark: _DV_C1568][bookmark: _DV_M958][bookmark: _DV_C1569][bookmark: _DV_C1570][bookmark: _DV_M959][bookmark: _DV_C1571][bookmark: _DV_M960][bookmark: _DV_C1572][bookmark: _DV_M961][bookmark: _DV_C1573][bookmark: _DV_C1574][bookmark: _DV_M962][bookmark: _DV_C1575][bookmark: _DV_C1576][bookmark: _DV_M963][bookmark: _DV_C1577][bookmark: _DV_M964][bookmark: _DV_C1578][bookmark: _DV_M965][bookmark: _DV_C1579][bookmark: _DV_C1580][bookmark: _DV_M966][bookmark: _DV_C1581][bookmark: _DV_C1582][bookmark: _DV_M967][bookmark: _DV_C1583][bookmark: _DV_M968][bookmark: _DV_C1584][bookmark: _DV_M969][bookmark: _DV_C1585][bookmark: _DV_C1586][bookmark: _DV_M970][bookmark: _DV_C1587][bookmark: _DV_C1588][bookmark: _DV_M971][bookmark: _DV_C1589][bookmark: _DV_C1590][bookmark: _DV_M972][bookmark: _DV_C1591](1) Developer shall not have the right to Transfer to a Third Party Transferee portions of the Project Site designated for development of office space under the  General Plan and DSAP land use maps  without first obtaining the City's written consent, which shall not be unreasonably withheld, conditioned or delayed, if such Transfer would be effective prior to the date on which Google LLC or any Google Affiliate has completed Construction and obtained at least a Temporary Certificate of Occupancy (TCO) for  commenced physical site work pursuant to a building permit (such as demolition, grading, and excavation work) and submitted a building permit application for vertical construction on such site for less than two million (2,000,000) or more gross square feet of office development in the Project Site; and (2) at no time may the aggregate amount of gross square feet of potential office development on the portions of the Project Site Transferred to a Third Party(ies) Transferee(s) exceed forty percent (40%) of the sum of (i) the amount of gross office square footage for which the Substantial CompletionTemporary Certificat of Occupany of the base building(s), by or on behalf of Google LLC or any Google Affiliate has then received a TCO  occurred, and (ii) the amount of gross office square footage for which Commencement of Construction has then occurred but which has not then received a TCOphysical site work pursuant to a building permit (such as demolition, grading, and excavation work) has commenced and for which a building permit application for vertical construction has been submitted. For the purposes of illustration only, if such Substantial Completion of base building(s), by or on behalf of Google LLC or any Google Affiliate, has then received a TCO for twothree million (2,000,0003,000,000) gross square feet of office development and Commencement of Construction has occurred and physical site work has commenced and vertical construction application(s) has/have been submitted on another one million (1,000,000) gross square feet of office development, then Transfers to Third Parties of portions of the Project Site intended for development of office space under the Approvals of up to one million twosix hundred thousand (1,200,0001,600,000) gross square feet (i.e., 40% of 3,000,0004,000,000) shall be allowed without City consent but otherwise subject to the provisions of this Article 12; and	Comment by Author: Need complete buildings.  2 million square feet.  Final CO.  	Comment by Author: Not a useful edit – is there an intent here that’s not coming through?

[bookmark: _DV_C1592][bookmark: _DV_C1593][bookmark: _DV_M973]12.5.2 12.5.2 with respect to residential, hotel, limited-term corporate accommodations, and retail development, City's consent shall not be required for any Transfer so long as such Transfer is to (1) Lendlease or any Lendlease Affiliate or (2) a Qualified Developer.

[bookmark: _DV_C1594][bookmark: _DV_C1595][bookmark: _Toc64045977][bookmark: _DV_M974][bookmark: _DV_C1596][bookmark: _DV_M975][bookmark: _DV_C1597][bookmark: _DV_M976][bookmark: _DV_C1598][bookmark: _DV_M977][bookmark: _DV_C1599][bookmark: _DV_C1600][bookmark: _DV_C1601][bookmark: _DV_M979][bookmark: _DV_C1602][bookmark: _DV_M980][bookmark: _DV_C1603][bookmark: _DV_C1604][bookmark: _DV_M981][bookmark: _DV_C1605][bookmark: _DV_M982][bookmark: _DV_C1606][bookmark: _DV_C1607][bookmark: _DV_M983][bookmark: _DV_C1608][bookmark: _DV_C1609][bookmark: _DV_M984][bookmark: _DV_C1610]12.6 12.6 Non-Transfers. Subject to the terms and conditions, herein, the following shall not be considered a Transfer and shall not require the City's consent and shall not be subject to Section 12.5: (i) leases, subleases, licenses, ground leases, other occupancy agreements related to occupancy of completed structures;agreements, or easements, sale-leaseback transactions; or the granting of any mortgage or deed of trust or any foreclosure thereof or deed-in-lieu encumbering such lease, sublease, license, or other agreements related to occupancy of completed structures, or easements,with respect thereto; (ii) any change, directly or indirectly, in the ownership interests of Google LLC or any Google Affiliate or any Transferee or any of their respective affiliates, provided that Google LLC or a Google Affiliate controls at least 51% of the ownership interests, (iii) joint ventures in which Google LLC or any Google Affiliate controls at least 51% of thehas major decision making authorityrights; and (iv) any transfer of land or improvements to the City or the City's designee or to non-profits approved by City in satisfaction of obligations under this Agreement or the Approvals. Notwithstanding the foregoing provisions of this Section 12.6 and upon obtaining City's consent (not to be unreasonably withheld, conditioned or delayed and with respect to any Foreclosure Transferee, no City consent shall be required), (i) if any such transaction includes the transfer of rights and obligations under this Agreement and (ii) Developer and the transferee enter into an Assignment and Assumption Agreement as described herein above and provide a copy of such agreement to the City, then Developer may elect to have any of the transactions described in this Section 12.6 be treated as a "Transfer" under this Agreement and the transferee with respect thereto be a treated as a "Transferee".	Comment by Author: Ground lease out.  Its similar to a transer.  The premise of this project is ground lease.  	Comment by Author: Google to clarify/ delete…	Comment by Author: Google / City considering alternatives to address this isssue. 	Comment by Author: You can’t have it both ways.  Its it a transfer or not??

[bookmark: _DV_C1611][bookmark: _DV_C1612][bookmark: _Toc64045978][bookmark: _DV_M985][bookmark: _DV_M986]12.7 12.7 Reasonableness of Transfer Requirements. The parties agree that the restrictions and conditions on the right to assign any portion of the Project Site set forth in this Agreement are necessary and appropriate to assure the achievement of the objectives of the General Plan, the Approvals and this Agreement and are reasonable. Developer agrees to and accepts the restrictions herein set forth in this Section 12 as being a material inducement to the City to enter into this Agreement.

[bookmark: _DV_C1613][bookmark: _DV_C1614][bookmark: _Toc64045979][bookmark: _DV_M987][bookmark: _DV_M988][bookmark: _DV_C1615]12.8 12.8 City Administration. City shall administer the provisions of this Section 12 through the City Manager. [DISCUSS with City: should notices required under this Section go to the Director or City Manager?]

[bookmark: _DV_C1616][bookmark: _DV_C1617][bookmark: _Toc437964576][bookmark: _Toc64045980][bookmark: _DV_M989]13. 13. DEVELOPER REPRESENTATIONS AND WARRANTIES

[bookmark: _DV_C1618][bookmark: _DV_C1619][bookmark: _Toc437964577][bookmark: _Toc64045981][bookmark: _DV_M990][bookmark: _DV_M991]13.1 13.1 Interest of Developer; Due Organization and Standing. Developer represents that it has an equitable interest in the land described at Exhibit A to this Agreement, with authority to enter into this Agreement on behalf of all fee owners of the Project Site. Developer is a Delaware limited liability company, duly organized and validly existing and in good standing under the Laws of the State of Delaware, and in full compliance with all applicable Laws of the State of California. Developer has all requisite power to own its property and authority to conduct its business as presently conducted. Developer represents and warrants that there is no existing lien or encumbrance recorded against the Project Site that, upon foreclosure or the exercise of remedies, would permit the beneficiary of the lien or encumbrance to eliminate or wipe out the obligations set forth in this Agreement that run with applicable land. 

[bookmark: _DV_C1620][bookmark: _DV_C1621][bookmark: _Toc437964578][bookmark: _Toc64045982][bookmark: _DV_M992][bookmark: _DV_M993]13.2 13.2 No Inability to Perform; Valid Execution. Developer represents and warrants that it is not a party to any other agreement that would conflict with Developer's obligations under this Agreement and it has no knowledge of any inability to perform its obligations under this Agreement. The execution and delivery of this Agreement and the agreements contemplated hereby by Developer have been duly and validly authorized by all necessary action. This Agreement will be a legal, valid, and binding obligation of Developer, enforceable against Developer in accordance with its terms.

[bookmark: _DV_C1622][bookmark: _DV_C1623][bookmark: _Toc437964579][bookmark: _Toc64045983][bookmark: _DV_M994][bookmark: _DV_M995]13.3 13.3 Conflict of Interest. Through its execution of this Agreement, Developer acknowledges that it is familiar with the provisions of Section 607 of the City's Charter, Title 12 of the City's Municipal Code, and Section 87100 et seq. and Section 1090 et seq. of the California Government Code, and certifies that it does not know of any facts which constitute a violation of said provisions and agrees that it will immediately notify the City if it becomes aware of any such fact during the Term.

[bookmark: _DV_C1624][bookmark: _DV_C1625][bookmark: _Toc437964581][bookmark: _Toc64045984][bookmark: _DV_M996][bookmark: _DV_M997]13.4 13.4 Other Documents. To the current, actual knowledge of [_______________], after reasonable inquiry, no document furnished by Developer to the City with its application for this Agreement nor this Agreement contains any untrue statement of material fact or omits a material fact necessary to make the statements contained therein, or herein, not misleading under the circumstances under which any such statement shall have been made. 

[bookmark: _DV_C1626][bookmark: _DV_C1627][bookmark: _Toc437964582][bookmark: _Toc64045985][bookmark: _DV_M998][bookmark: _DV_M999]13.5 13.5 No Bankruptcy. Developer represents and warrants to the City that Developer has neither filed nor is the subject of any filing of a petition under the federal bankruptcy law or any federal or state insolvency laws or Laws for composition of indebtedness or for the reorganization of debtors, and, to the best of Developer's knowledge, no such filing is threatened.

[bookmark: _DV_C1628][bookmark: _DV_C1629][bookmark: _Toc437964583][bookmark: _Toc64045986][bookmark: _DV_M1000]14. 14. MISCELLANEOUS PROVISIONS

[bookmark: _DV_C1630][bookmark: _DV_C1631][bookmark: _Toc437964584][bookmark: _Toc64045987][bookmark: _DV_M1001][bookmark: _DV_M1002]14.1 14.1 Entire Agreement. This Agreement, including the preamble paragraph, Recitals and Exhibits, and the agreements between the Parties specifically referenced in this Agreement, constitutes the entire agreement between the Parties with respect to the subject matter contained herein. 

[bookmark: _DV_C1632][bookmark: _DV_C1633][bookmark: _Toc437964585][bookmark: _Toc64045988][bookmark: _DV_M1003][bookmark: _DV_M1004]14.2 14.2 Incorporation of Exhibits. Except for the Approvals which are listed solely for the convenience of the Parties, each Exhibit to this Agreement is incorporated herein and made a part hereof as if set forth in full. Each reference to an Exhibit in this Agreement shall mean that Exhibit as it may be updated or amended from time to time in accordance with the terms of this Agreement.

[bookmark: _DV_C1634][bookmark: _DV_C1635][bookmark: _Toc437964586][bookmark: _Toc64045989][bookmark: _DV_M1005][bookmark: _DV_M1006]14.3 14.3 Binding Covenants; Run With the Land. Pursuant to Section 65868 of the Development Agreement Statute, from and after recordation of this Agreement, all of the provisions, agreements, rights, powers, standards, terms, covenants, and obligations contained in this Agreement shall be binding upon the Parties and, subject to Section 12, their respective heirs, successors (by merger, consolidation, or otherwise) and assigns, and all persons or entities acquiring the Project Site, any lot, parcel or any portion thereof, or any interest therein, whether by sale, operation of law, or in any manner whatsoever, and shall inure to the benefit of the Parties and their respective heirs, successors (by merger, consolidation or otherwise) and assigns. Subject to the provisions on Transfers set forth in Section 12, all provisions of this Agreement shall be enforceable during the Term as equitable servitudes and constitute covenants and benefits running with the land pursuant to applicable Law, including but not limited to California Civil Code Section 1468.

[bookmark: _DV_C1636][bookmark: _DV_C1637][bookmark: _Toc437964587][bookmark: _Toc64045990][bookmark: _DV_M1007][bookmark: _DV_M1008]14.4 14.4 Applicable Law and Venue. This Agreement has been executed and delivered in and shall be interpreted, construed, and enforced in accordance with the Laws of the State of California. All rights and obligations of the Parties under this Agreement are to be performed in the City of San José, and the County of Santa Clara shall be the venue for any legal action or proceeding that may be brought, or arise out of, in connection with or by reason of this Agreement.

[bookmark: _DV_C1638][bookmark: _DV_C1639][bookmark: _Toc437964588][bookmark: _Toc64045991][bookmark: _DV_M1009][bookmark: _DV_M1010]14.5 14.5 Construction of Agreement. The Parties have mutually negotiated the terms and conditions of this Agreement and its terms and provisions have been reviewed and revised by legal counsel for both the City and Developer. Accordingly, no presumption or rule that ambiguities shall be construed against the drafting Party shall apply to the interpretation or enforcement of this Agreement. Language in this Agreement shall be construed as a whole and in accordance with its true meaning. The captions of the paragraphs and subparagraphs of this Agreement are for convenience only and shall not be considered or referred to in resolving questions of construction. Each reference in this Agreement to this Agreement or any of the Approvals shall be deemed to refer to this Agreement or the Approvals as amended from time to time pursuant to the provisions of this Agreement, whether or not the particular reference refers to such possible amendment. In the event of a conflict between the provisions of this Agreement and the Development Agreement Ordinance, the provisions of this Agreement will govern and control. 

[bookmark: _DV_C1640][bookmark: _DV_C1641][bookmark: _Toc437964589][bookmark: _Toc64045992][bookmark: _DV_M1011][bookmark: _DV_M1012][bookmark: _DV_C1642]14.6 14.6 Project Is a Private Undertaking; No Joint Venture or Partnership. The development proposed to be undertaken by Developer on the Project Site is a private development. The City has no interest in, responsibility for, or duty to third persons concerning any of said improvements. Developer shall exercise full dominion and control over the Project Site, subject only to the limitations and obligations of Developer contained in this Agreement.

[bookmark: _DV_C1643][bookmark: _DV_LD0][bookmark: _DV_M1013]14.6.1 Nothing contained in this Agreement, or in any document executed in connection with this Agreement, shall be construed as creating a joint venture or partnership between the City and Developer. Neither Party is acting as the agent of the other Party in any respect hereunder. Developer is not a state or governmental actor with respect to any activity conducted by Developer hereunder.

[bookmark: _DV_C1644][bookmark: _DV_C1645][bookmark: _Toc437964590][bookmark: _Toc64045993][bookmark: _DV_M1014][bookmark: _DV_M1015]14.7 14.7 Recordation. Pursuant to the Development Agreement Statute and Development Agreement Ordinance, the City Clerk shall have a copy of this Agreement recorded in the Official Records within ten (10) days after the mutual execution and delivery of this Agreement or any amendment thereto, with costs to be borne by Developer.

[bookmark: _DV_C1646][bookmark: _DV_C1647][bookmark: _Toc437964591][bookmark: _Toc64045994][bookmark: _DV_M1016][bookmark: _DV_M1017]14.8 14.8 Obligations Not Dischargeable in Bankruptcy. Developer's obligations under this Agreement are not dischargeable in bankruptcy.

[bookmark: _DV_C1648][bookmark: _DV_C1649][bookmark: _Toc437964592][bookmark: _Toc64045995][bookmark: _DV_M1018][bookmark: _DV_M1019]14.9 14.9 Survival. Following expiration of the Term, this Agreement shall be deemed terminated and of no further force and effect except for any provision which, by its express terms, survive the expiration or termination of this Agreement.

[bookmark: _DV_C1650][bookmark: _DV_C1651][bookmark: _Toc437964593][bookmark: _Toc64045996][bookmark: _DV_M1020][bookmark: _DV_M1021]14.10 14.10 Signature in Counterparts. This Agreement may be executed in duplicate counterpart originals, each of which is deemed to be an original, and all of which when taken together shall constitute one and the same instrument.

[bookmark: _DV_C1652][bookmark: _DV_C1653][bookmark: _Toc437964594][bookmark: _Toc64045997][bookmark: _DV_M1022][bookmark: _DV_M1023]14.11 14.11 Notices. Any notice or communication required or authorized by this Agreement shall be in writing and may be delivered personally or by registered mail, return receipt requested. Notice, whether given by personal delivery or registered mail, shall be deemed to have been given and received upon the actual receipt by any of the addressees designated below as the person to whom notices are to be sent. Either Party to this Agreement may at any time, upon notice to the other Party, designate any other person or address in substitution of the person and address to which such notice or communication shall be given. Such notices or communications shall be given to the Parties at their addresses set forth below: 

[bookmark: _DV_M1024]To City:

[bookmark: _DV_M1025]Director of Planning, Building, and Code Enforcement

[bookmark: _DV_M1026]Planning Department

[bookmark: _DV_M1027]City of San José

[bookmark: _DV_M1028]200 East Santa Clara Street

[bookmark: _DV_M1029]San José, CA 95113-1905



[bookmark: _DV_M1030]with a copy to:

[bookmark: _DV_M1031]City Attorney

[bookmark: _DV_M1032]Office of the City Attorney

[bookmark: _DV_M1033]City of San José

[bookmark: _DV_M1034]200 East Santa Clara Street

[bookmark: _DV_M1035]San José, CA 95113-1905



[bookmark: _DV_M1036]City Manager

[bookmark: _DV_M1037]Office of the City Manager

[bookmark: _DV_M1038]City of San José

[bookmark: _DV_M1039]200 East Santa Clara Street

[bookmark: _DV_M1040]San José, CA 95113-1905



[bookmark: _DV_M1041]Director of Economic Development

[bookmark: _DV_M1042]Office of the City Manager

[bookmark: _DV_M1043]City of San José

[bookmark: _DV_M1044]200 East Santa Clara Street

[bookmark: _DV_M1045]San José, CA 95113-1905



[bookmark: _DV_M1046][bookmark: _DV_M1047]
To Developer:



[bookmark: _DV_M1048]Google LLC

[bookmark: _DV_M1049]1600 Amphitheatre Parkway

[bookmark: _DV_M1050]Mountain View, Ca 94043

[bookmark: _DV_M1051]Attn:  REWS Department / Downtown West SJ Project Executive



[bookmark: _DV_M1052]with a copy to:



[bookmark: _DV_M1053]Google LLC

[bookmark: _DV_M1054]1600 Amphitheatre Parkway

[bookmark: _DV_M1055]Mountain View, Ca 94043

[bookmark: _DV_M1056]Attn: Legal Department / R/E Matters



[bookmark: _DV_M1057]Coblentz Patch Duffy & Bass LLP

[bookmark: _DV_M1058]One Montgomery Street, Suite 3000

[bookmark: _DV_M1059]San Francisco, CA 94104

[bookmark: _DV_M1060]Attn:  Head of the Real Estate and Land Use Department



[bookmark: _DV_C1654][bookmark: _DV_C1655][bookmark: _Toc437964596][bookmark: _Toc64045998][bookmark: _DV_M1061][bookmark: _DV_M1062]14.12 14.12 Severability. Except as is otherwise specifically provided for in this Agreement with respect to any Laws which conflict with this Agreement, if any term, provision, covenant, or condition of this Agreement is held by a court of competent jurisdiction to be invalid, void, or unenforceable, the remaining provisions of this Agreement shall continue in full force and effect unless enforcement of the remaining portions of this Agreement would be unreasonable or grossly inequitable under all the circumstances or would frustrate the purposes of this Agreement.

[bookmark: _DV_C1656][bookmark: _DV_C1657][bookmark: _Toc64045999][bookmark: _DV_M1063][bookmark: _DV_M1064]14.13 14.13 Public Records Act. Developer understands and agrees that under the City's Open Government Ordinance (Municipal Code, Title 12, Chapter 12.21) and the California Public Records Act (California Government Code Section 250 et seq.), this Agreement and any and all records, information, and materials submitted to the City hereunder are public records subject to public disclosure. To the extent that Developer in Good Faith believes that any financial materials reasonably requested by the City constitutes a trade secret or confidential proprietary information protected from disclosure under the Public Records Act and other Laws, Developer shall mark any such materials as such. When a City official or employee receives a request for information that has been so marked or designated, the City may request further evidence or explanation from Developer. If the City determines, in its sole discretion, that the information does not constitute a trade secret or proprietary information protected from disclosure, the City shall notify Developer of that conclusion and that the information will be released by a specified date in order to provide Developer an opportunity to obtain a court order prohibiting disclosure.

[bookmark: _DV_C1658][bookmark: _DV_C1659][bookmark: _Toc437964600][bookmark: _Toc64046000][bookmark: _DV_M1065][bookmark: _DV_M1066]14.14 14.14 Non-Liability of City Officials and Others. Notwithstanding anything to the contrary in this Agreement, no individual board member, director, commissioner, officer, employee, official or agent of City or other City Parties shall be personally liable to Developer, its successors and assigns, in the event of any default by City, or for any amount which may become due to Developer, its successors and assigns, under this Agreement.

[bookmark: _DV_C1660][bookmark: _DV_C1661][bookmark: _Toc437964601][bookmark: _Toc64046001][bookmark: _DV_M1067][bookmark: _DV_M1068]14.15 14.15 Non-Liability of Developer Officers and Others. Notwithstanding anything to the contrary in this Agreement, no individual board member, director, officer, employee, official, partner, employee or agent of Developer or any Affiliate of Developer shall be personally liable to City, its successors and assigns, in the event of any default by Developer, or for any amount which may become due to City, its successors and assign, under this Agreement.

[bookmark: _DV_C1662][bookmark: _DV_C1663][bookmark: _Toc437964602][bookmark: _Toc64046002][bookmark: _DV_M1069][bookmark: _DV_M1070]14.16 14.16 No Third Party Beneficiaries. There are no third party beneficiaries to this Agreement.

[bookmark: _DV_C1664][bookmark: _DV_LD1][bookmark: _DV_C1665][bookmark: _DV_M1071]14.17 14.17 Number of Days. Provisions in this Agreement relating to the number of days shall be calendar days, unless otherwise specified, provided that if the last day of any period to give notice, reply to a notice, or to undertake any other action occurs on a Saturday, Sunday, or a bank or City holiday, then the last day for undertaking the action or giving or replying to the notice shall be the next succeeding City working day.









[bookmark: _DV_M1072][signatures follow on next page]
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[bookmark: _DV_M1073]IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day and year first above written.

		CITY:

CITY OF SAN JOSÉ, 
a municipal corporation


By:		
	Toni Taber, City Clerk
	

Approved on _______, 2021
City Council Ordinance No. ______

		Approved as to form:

Nora Frimann, City Attorney



By:		
	Johnny V. Phan
        Chief Deputy City Attorney



		

		



		[Note: City will need a corporate resolution from Google establishing who has authority to execute on behalf of Google, LLC. Signatures will need to be notarized for recording.]  
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Negotiation Period Privilege; CPRA Confidential Treatment Request; Not for Public Release — CPRA Exempt; Confidential and
Proprietary Business-Siting Information

RECORDING REQUESTED BY
THE CITY COUNCIL
OF THE CITY OF SAN JOSE

(Exempt from Recording Fees
Pursuant to Government Code
Section 27383)

AND WHEN RECORDED MAIL TO:

Johnny V. Phan

Chief Deputy City Attorney
Office of the City Attorney
City of San José

200 East Santa Clara Street
San José, CA 95113-1905

DEVELOPMENT AGREEMENT
BY AND BETWEEN
THE CITY OF SAN JOSE
AND GOOGLE LLC

RELATIVE TO THE DEVELOPMENT OF PROPERTY LOCATED IN THE
DIRIDON STATION AREA PLAN

12255.020 4826-2126-7679.2




TABLE OF CONTENTS

TIrmnprovemeaenta
P Y S T e T e e e e e s eesrreseseressnsasesessssnsnsesessssnsasesessssssnsosessssssnsasessssssnsnsessssssns) e

22
00

ong
CUUTUTTS T irceresrssvssessesssssssessossesossossessessesossossessessesossossessessessssossessessesossossesscssncsnssns

londicerimination 42
o TN OO S O O T O T T Tt e e s s serrrssrrrssssrrsssssrssssessssssssssssssssssssssssssssssessssssssssssssssssssssssssss T
45 Citvz Coct acavaryy 42
s A2 E o A e e A A~ A~ S A T T Fr T r T E T e
4-6. Dravailing Wagag 45
70O T IO VOIS VY QLU T i i e i s rrrrrrrsrsrasssassasssassesssassasssassassssssassssssasssassasssassasssassasssnese 1

Indermnificationof Citsr 45
a7 fesivissrssn R TIc2 AV RS B e § 2 A R T R T T R R R R T R TR R T TR R T TR 0

b

~

o+

ol
NG AN
~

81 \/eoctad 1o
o T M A A e A ¥ = N T R I T E T T r T
Exictineg Standarda 47
o= RS T S O T I O O T S T i e e s r s e s s e rarssessaessassasssessasssassasssassasssassassssssasssnssasssassaessaese 17
48

NGRS

I
7

5
IO

agq
) T i veevssesresnesvssossessessesossossossessesvssossessessesossossessesssssssossesscsscsnssnsse

5

FaYdl
L O i e rresresresessossesossossossossesossossossessessesosseossessesossossessessessssossossesscsossessessesscsssscssesses) O

4833-9756-1308:4~ 1-12255.020 4826-2126-7679.2 1



60
\vAvy

01 Enforcement 7
T T O T O I I I U i e eerrrerrrrrerrrrssrressssesssssesssesssssesssssessssssssssssessssssssssssssssssssesssssssssesennss 7
Noot and Canfer Procecs 7

Y~ Sasaviviauea e an wZ v 5 5 8 v G B B VA V) S R T R R R R R R T R E R T EE R T PR R TR E TR |

N N
W N H= =

A ttorneus
70 TXCtOTTICY S

70
77

Q
S B R R

Imnrovement Act
THPTrovoImhT7xor

4833-9756-1308:4~ 2-12255.020 4826-2126-7679.2 2



__,._,._
do o do
Ao
5
D
T
5. U

iUn
4
D
1o}

b
nd Venne (0101
(v

A Z 2 L A N N T A=

Y e e e e e e et e e sttt et eatet et et ettt tatetetetettateteteteteatatetetestrtetesetersasasesess ) O

corde Aet Q6
©

1c =y
JAVES SN Vi v v BV fo g N V) S

4833-9756-1308:4~ 3-12255.020 4826-2126-7679.2 3



HIBITS

Project Site Legal Descriptions

Project Boundaries [Note: Exhibit B should be updated with labels for all relevant streets,
and particularly those referenced in recitals]

Bl Project Description [from the EIR]

Public Benefits
Cl1 Public Benefits Matrix
C2 Community Benefits Schedule

C3 Autumn Street Parcels Site Plan and L.egal Descriptions

Affordable Housing Program

Schedule D1 Project Site Plan Generally Depicting Location of HI, H5 and H6
Properties; H1, H5 and H6 Site Maps

Schedule D2 City's Guidelines for Implementation of the Inclusionary Housing
Ordinance [Note: Need updated IHO Implementation Guidelines firom
City]

Schedule D3 City's Form of Affordability Restrictions for Deed

Schedule D4 Terms for Transfer of Parcels H1, H5 and H6 Pursuant to Transfer

Agreements between Developer and City or City's Designated Affordable
Housing Developer

Schedule D5 Copies of the (1) IHO and (i1 City’s Inclusionary Housing Policy, each
as in effect on the Effective

Parkland Agreement

El Park Improvements Value

E2 Private Recreation Improvements Description
E3 Delivery of City-Dedicated Open Space

E3.1 City-Dedicated Open Space Dedication and Improvements Schedule
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Author
What is status of Exhibits A and B??

Author
Google Working on these –to be prepared in time for Super Tuesday; maybe not for SAAG.
Provide by 4/7/21 –  in time for PC packet.

Author
Refer Project Description in EIR.  Approximately 30 pages.

Author
-Google provided some documents 3/10 on environmental conditions. 
- Community Benefits section discussing Autumn Street may need to be fleshed out more with details on transfer. 

Author
Google seeking this document; Staff suggested using Council resolution adopted related to IHO - Google will review resolution and provide feedback

Author
Google hasn’t resolved this;
Google to look at existing guidelines.

Potential apporach - Google agrees to be bound by future Guidelines, except as to provisions that conflict with the DA. Or use the existing guidelines and incorporate the changes in the DA.  




E3.2 Park Dedication/Delivery Triggers Figure
E4 Design and Construction Requirements
ES5 Parkland Dedication Obligation
E6 Public and Private Open Space Approximate Acreage
E7 List of Required Exceptions from Parkland Dedication Ordinance
E8 Bond Forms
F Privately-Owned_Publicly Accessible Open Space
F1 Declaration of Public Access Agreement[Note: to be provided) E
F2 Rules Regarding Public Access and Private Events/Temporary Closures
e e e R
G Workforce, Learning, and Education Commitments

H Community Stabilization and Opportunity Pathways Fund

I Infrastructure Plan
J Framework for City-Owned Electrical Microgrid at Google's Downtown West Project
K Downtown West Parking Requirements

L List of Approvals

M List of Applicable Impact Fees

N Form of Notice of Completion and Termination
O Form of Assignment and Assumption Agreement
SCHEDULES

A Form of Reimbursement Agreement%

4833-9756-1308:4- 5-12255.020 4826-2126-7679.2 5



Author
What is Declaration?  Revise the template and attach.  

Author
Google – look at City proposed easement; convert to Covenant as a template – recordable format

Google to provide draft today/ tomorrow 

Author
Remove??

Author
Google to consider removal; 
Global Comment as to reimbursement:  Parties will enter into a n agreement ‘Substantially in the form of City standard” agreement . 


DEVELOPMENT AGREEMENT
BY AND BETWEEN
THE CITY OF SAN JOSE
AND GOOGLE LLC

[NTD: All references to Recitals, Sections, Exhibits to be updated and formatting to be

corrected.] THIS DEVELOPMENT AGREEMENT, dated for reference purposes only as of this
____day of , 2021 (the "Reference Date"), is by and between GOOGLE LLC, a
Delaware limited liability company (herein, "Google" or "Developer"), and the CITY OF SAN
JOSE, a municipal corporation (herein, "City"), pursuant to the authority of Sections 65864
through 65869.5 of the California Government Code (herein, "Development Agreement Statute")
and pursuant to the City's powers as a charter city and Chapter 18.02 of the San José Municipal
Code (herein, "Development Agreement Ordinance"). The City and Developer are also sometimes
referred to individually as a "Party" and together as the "Parties". Capitalized terms not defined
when introduced shall have the meanings given in Article 1.
RECITALS

This Agreement is made with reference to the following facts:

A. The City Council of the City adopted the Envision San José 2040 General Plan
("General Plan") in 2011 setting forth a vision and comprehensive road map to guide the City's
continued growth through the year 2040.

B. The General Plan includes land use policies to shape the transformation of
strategically identified "Growth Areas" into higher density, mixed-use, urban districts that can
accommodate employment and housing growth and reduce environmental impacts of that growth
by promoting transit use and walkability. The Diridon Station Area is located generally within the

Downtown Growth Area in the General Plan.

112255.020 4826-2126-7679.2 1




C. The City Council of the City adopted the Diridon Station Area Plan (DSAP) in 2014
to establish a land use plan and policy framework that will guide future development and
redevelopment toward land uses that support transit ridership and economic development, and
create a world-class urban destination, among many other objectives.

D. In December 2018, Developer and City entered into a non-binding Memorandum
of Understanding (herein, the "MOU") with the intention to "collaborate on development in and
around the Diridon Station Area to aid implementation of the planned expansion of San José's

Downtown, the Diridon Station Area Plan, and the General Plan." The MOU set forth a vision for

new development and adaptivereuse-of-existingfaeilitiesoptimized redevelopment potential to

transform the current area into a vibrant, fully functional transit-oriented neighborhood that
embodies a commitment to place-making, social equity, economic development, environmental
sustainability, and financially viable private development.

E. The shared goals established in the MOU and advanced by the Project, as described
in more detail below, include: balancing the objectives of the City, Developer, and the community;
capitalizing on transit synergy; optimizing density and the mix of land uses; preserving existing
housing and creating new housing; creating broad job opportunities; and pursuing equitable
development. Goals also address high-quality, human-scaled design; improvements to the public
realm; enhanced sustainability, environmental stewardship, and innovation; improvements to
existing transit access and the minimization of parking; timely implementation; assurance that
private developers will fund a fair share of amenities and other improvements and pay prevailing
wages to construction workers in office/research and development buildings; and public

involvement in discussions regarding public benefits.

212255.020 4826-2126-7679.2 2




F. The MOU states that, should a project be approved, the Developer would enter into
a development agreement with the City to "memorialize community benefits and secure vested
development rights aligned with any proposed development masterplan." The MOU contemplates
a development agreement that provides, among other things, “certainty with regard to the rules
and regulations geverningthat will govern the future development in addition to other terms, a time
framesframe for delivery of development projects, a description of the specific project types and

densities, and a schedule ferof payment or delivery-efpayments and community benefits. ” The

MOU also recognizes that development agreement negotiations will take into account the financial
viability of Developer’s proposed project and the development-related priorities of the City and
community.

G. In October 2019, Google submitted an application to the City for the Downtown
West Mixed-Use Plan (herein, the "Project"). The Project site is located in the General Plan
Downtown Growth Area and mostly within the boundaries of the DSAP, an area of the City that
is anchored by public transportation. Additionally, the Project re-envisions a significant portion of
the DSAP as a mixed-use area that integrates housing and increases open space, rather than solely
maximizing office development.

H. The Project site is described in Exhibit A and depicted in Exhibit B, and is generally
bounded by Lenzen Avenue and the Union Pacific Railroad (UPRR) tracks to the north; North
Montgomery Street, Los Gatos Creek, the Guadalupe River, Barack Obama Boulevard (formerly
South Autumn Street), and Royal Avenue to the east; Auzerais Avenue to the south; and Diridon
Station and the Caltrain rail tracks to the west (herein the "Project Site" or "site"). The site is
approximately 78 acres in size, approximately one mile long from north to south and generally less

than 800 feet wide from east to west, although the site reaches nearly 1,500 feet from east to west

312255.020 4826-2126-7679.2 3




at its widest, just south of West Santa Clara Street. The site excludes seven parcels owned by
Caltrain, located north of West San Fernando Street and immediately across Cabhill Street from
Diridon Station. Developer and Valley Transportation Authority (VTA) have also entered into a
Public-Private Partnership Agreement ("P3 Agreementated October 2, 2020, in which VTA
agreed to transfer its fee interest in approximately 6,871 square feet of land identified as APN 259-

38-014 and 259-38-133 pursuant to the terms of the P3 Agreement (the “VTA Parcels”). FheseThe

VTA parcels are not currently included within the Project Site for purposes of this Development
Agreement. Certain other parcels owned by VTA (APNs 261-34-002, -003, -004, -005, -006, -011,
and -023) are within the project site analyzed in the environmental impact report (EIR) for the
project, and are included in the Project's Planned Development Zoning and General Development
Plan, but are not_currently within the Project Site for purposes of this Development Agreement.
As reflected in Exhibit B, the Project Site for purposes of this Agreement also does not include
certain property owned by the Pacific Gas and Electric Company (a portion of APN 261-35-002),
certain property owned by the Peninsula Corridor Joint Powers Board (APN 261-34-020), or
certain other property owned by VTA (APNs 259-38-139, 259-38-114, 259-38-134{NOTE-
weorkingwith- V- TAto-ineludel), which properties are included in the Downtown West Planned
Development Zoning and General Development Plan, the Downtown West Design Standards and
Guidelines, and the Vesting Tentative Map for the Project_[Note: working to obtain consent of
parties noted above to include in VTM; will refine prior to approval).

L The Project consists of the phased demolition of most of the existing buildings and
phased development of new buildings in the Project Site. The Project includes development of the
following land uses: a maximum of 7.3 million gross square feet (gsf) of commercial office space;

a maximum of 5,900 residential units; a maximum of 500,000 gsf of active uses (commercial

412255.020 4826-2126-7679.2 4



Author
VTA parcels out for now??

Author
New Google issue : Option ABC - parcels; delay inclusion in the DA until such  time as Google acquires them. 
Verify with City team 
Transferee other than Google doesn’t get vested rights under the DA?


Author
City would consider limiting rights under DA such that in the event of an ABC transferred to someone other than Google the transferee wouldn’t get benefits/rights under the DA, however ABC need to stay in at this time.


retail/restaurant, arts, cultural, live entertainment, community spaces, institutional, childcare and
education, maker spaces, non-profit, and small-format office space); a maximum of 300 hotel
rooms; a maximum of 800 rooms of limited-term corporate accommodations (akin to corporate
suites, that would accommodate Google employees_[Note: LTCA proposal in Section 4] for up to
60 days); a maximum of 100,000 gsf of event and conference space; up to 4,800 publicly accessible
commercial parking spaces and up to 2,360 unbundled parking spaces for residential use; a
potential "District Systems" approach to delivery of on-site utilities, including designated
infrastructure zones with up to two on-site centralized utility plants totaling up to 130,000 gsf; one
or more on-site logistics centers to serve the commercial on-site uses that would occupy a total of
about 100,000 gsf; a total of approximately 15 acres of parks, plazas and open space, including
areas for outdoor seating and commercial activity (such as retail, cafes, and restaurants), green
spaces, landscaping, mid-block passages, riparian setbacks, riparian corridors and trails; and
various improvements to the public realm to improve transit access and pedestrian and bicycle
circulation and facilitate connectivity, both within the site and to and from surrounding
neighborhoods.

J. The Project -ineludes—signitieantwould provide upwards of eight hundred ninety
million dollars ($890,000,000)in infrastructure investments that include new and improved streets,

utilities, open spaces, local transportation improvements, site development, and more. In-addition;

Developerhas—ineladed —variousenhaneedThis amount does not include certain discretionary

infrastructure-related costs for Project Features that Google is incurring in excess of this amount,

such as the costs of enhanced public realm finishes and innovative District Systems.
K. On December 30, 2019, Governor Gavin Newsom certified the Project under the

Jobs and Economic Improvement through Environmental Leadership Act of 2011 (Assembly Bill

512255.020 4826-2126-7679.2 5



Author
Leave in.    


[AB] 900, as amended by Senate Bill 734, Senate Bill 7 [note: include upon adoption], and AB
246). As an environmental leadership development project, the Project must: (1) result in a
minimum investment of one hundred million dollars ($100,000,000) in California upon
completion of construction; (2) create high-wage, highly skilled jobs that provide construction jobs
and permanent jobs for Californians, and help reduce unemployment; (3) not result in any net
additional greenhouse gas (GHG) emissions; (4) comply with state requirements for commercial
and organic waste recycling; and (5) have a binding commitment with the City, as set forth in the
conditions of approval for the Downtown West Planned Development Permit and other Approvals,
committing to implement and monitor mitigation measures required to comply with AB 900, as
amended.

L. The Project requires an amendment to the General Plan and DSAP; Planned
Development Rezoning, including a General Development Plan; a Planned Development Permit,
including adoption of the Downtown West Design Standards and Guidelines, Downtown West
Improvement Standards, and Conceptual Infrastructure Plan Sheets; Vesting Tentative
Map(s)/Tentative Map(s)/Final Map(s);—a Major Encroachment AgreementPermit, @tions of
portions of existing City streets; and related entitlements from the City, including, but not limited,
to this Development Agreement, andand permits related to tree removal, demolition, grading,
building, and historic preservation (collectively, the "Approvals"). The full list of Approvals is
provided in Exhibit L hereto.

M. The Project, when fully built out, is anticipated to generate an approximately nine

million ($9,000,000) annual net increase in general fund revenues (in 2021 dollars) to the City.

N. M—In order to strengthen the public planning process, encourage private

participation in comprehensive planning, and reduce the economic risk of development, the

612255.020 4826-2126-76792 6



Author
The approval will be a Major Encroachment Permit.  Use this term throughout.  

Author
SJMC - Chapter 13.37 is the permit that will be approved;  Permit will require further agreement. 
Delete references for agreements; no diagrams in DA 


Author
Okay. 


Legislature of the State of California adopted the Development Agreement Statute, which
authorizes the City to enter into a development agreement with any person having a legal or
equitable interest in real property regarding the development of such property. Pursuant to
Government Code Section 65865, the City adopted the Development Agreement Ordinance
establishing procedures and requirements for entering into a development agreement pursuant to
the Development Agreement Statute. The Parties are entering into this Agreement in accordance
with the Development Agreement Statute and Development Agreement Ordinance.

N-In addition to the significant housing, jobs, urban revitalization, and economic benefits to the

City that will arise from development of the Project, the City has-determined-thatasaresultofthe

development-ofthe Projectinaceordanee-withand Developer have agreed, as more specifically set

forth in this Agreement; or in the land use controls applicable to the Project, that the Project will

provide additional benefits to the public-wiH-aeerue that could not be otherwise obtained through
application of existing City ordinances, regulations, and policies. Major additional benefits to the
City from the Project are set forth in Exhibits D, F, G, and-H, and I hereto, and include: a
combination of mechanisms, such as land dedication, moderate income inclusionary housing units,
development fees, and other funding sources for affordable housing production and preservation,
all of which will contribute significantly to the goal of achieving twenty-five percent (25%)

affordable housing overall within the boundaries of the DSAP; development of approximately

fifteen (15) acres of new open space, including:—publiely—aceessibleparks,—plazas—andtrails;

and approximately ten and two tenths (10.2) acres of privately-owned; publicly accessible parks;

-- roughly seven (7) acres of which will be subject to a recorded restrictive covenant ereasement-

- that will be provided in addition to approximately four and eight tenths (4.8) acres of improved

F12255.020 4826-2126-7679.2 7




parks to be dedicated to the City in partial satisfaction of the Project’s Parkland Obligation; new

bike and pedestrian infrastructure and enhanced access to public transit, as part of the Project's
significant investment in infrastructure improvements, not including additional infrastructure
Project Features; workforce commitments, including payment of prevailing wage and local hire
goals; seed funding for a Community Stabilization and Opportunity Pathways Fund to invest in
education and workforce development, small business capacity building and incubation, affordable
housing preservation, anti-displacement, homeless prevention, and homeless services, each as
further described in this Agreement.

0. O-It is the intent of the Parties that all acts referred to in this Agreement shall be
accomplished in a way as to fully comply with the California Environmental Quality Act
(California Public Resources Code Section 21000 ef seq.; "CEQA"), the CEQA Guidelines (Title
14, California Code of Regulations, Section 15000 et seq.; "CEQA Guidelines"), the Development
Agreement Statute, the Development Agreement Ordinance, the San Jos¢ Municipal Code, and all
other applicable Laws in effect as of the Effective Date. This Agreement does not limit the City's
obligation to comply with applicable environmental Laws, including CEQA, before taking any
discretionary action regarding the Project, or the Developer's obligation to comply with all
applicable Laws in connection with the development of the Project.

P. P-The Final Environmental Impact Report ("FEIR") prepared for the Project and

certified by the City Council on , 2021, together with the CEQA findings (the

"CEQA Findings") and the Mitigation Monitoring and Reporting Program ("MMRP") adopted
concurrently therewith, comply with CEQA, the CEQA Guidelines, and Title 21 of the City's
Municipal Code. The FEIR thoroughly analyzes the Project and Project alternatives, and the

Mitigation Measures were designed to mitigate significant impacts to the extent they are

812255.020 4826-2126-7679.2 &




susceptible to feasible mitigation. The information in the FEIR and the CEQA Findings were
considered by the City Council in connection with approval of this Agreement.

Q. Q-On , 2021, the Planning Commission held a public hearing on

this Agreement and the Project, duly noticed and conducted under the Development Agreement
Statute and Development Agreement Ordinance. Following the public hearing, the Planning
Commission determined among other things that the FEIR thoroughly analyzes the Project, and
the Mitigation Measures are designed to mitigate significant impacts to the extent they are
susceptible to feasible mitigation, and further determined that the Project and this Agreement will,
as a whole, be consistent with the objectives, policies, and general land uses and programs
specified in the General Plan (together the "General Plan Consistency Findings"). The Planning
Commission adopted Resolution No. XXX, recommending that the City Council adopt the CEQA
findings, approve this Agreement, and approve the Project.

R. R—On , 2021, the City Council, having received the Planning

Commission's recommendations, held a public hearing on the FEIR, the Project, and this
Agreement pursuant to the Development Agreement Statute and the Development Agreement
Ordinance. Following the public hearing, the City Council adopted Resolution No. XXX,
certifying the FEIR, making the CEQA Findings required by CEQA, adopting a Mitigation
Monitoring and Reporting Program, and adopting a Statement of Overriding Considerations;
adopted Resolution No. XXX approving an override of the Santa Clara County Airport Land Use
Commission inconsistency determination; [- FWO = one for GP one for DSAP]/ adopted
Resolution No. XXX, approving amendments to the General Plan; adopted Resolution No. XXX
approving amendments to the Diridon Station Area Plan; introduced Ordinance No. XXX,

approving a Planned Development Rezoning, including a General Development Plan; adopted
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Resolution No. XXX, conditionally approving a Vesting Tentative Map(s); adopted Resolution
No. XXX, conditionally approving a Planned Development Permit and adopting the Downtown
West Design Standards and Guidelines and the Downtown West Improvement Standards; [Note:
pending discussions with City| introduced Ordinance No. XXX approving an amendment to Title
20 of the@y's Municipal Code; adopted Resolutions No. XXX and No. XXX, conditionally
amending the boundaries for Historic Landmarks (San Jos¢ Water Company Building at 374 West
Santa Clara Street, and Southern Pacific Historic District); adopted Resolution No. XXX,
conditionally approving an amendment to Historic Preservation Permit (HP16-002); adopted
Resolution No. XXX, eonditionalbyapproving-authorizing Major Encroachment Permits for the

District Systems an

Systems infrastructure; adopted Resolution No. XXX, conditionally vacating certain streets within
the Project Site; and introduced Ordinance No. XXX, approving this Agreement.

S. S—On , 2021, the City Council adopted Ordinance Nos.

, approving a Planned Development Rezoning, adopted Ordinance No.
approving an amendment to Title 20 of the City's Municipal Code, adopted Resolution No.
conditionally approving the vacation of certain streets within the Project Site, and adopted
Ordinance No. , approving this Agreement, including the Parkland Agreement included
herewith as Exhibit E, and authorizing the City Manager to execute this Agreement on behalf of

the City (the "Enacting Ordinance"). The Enacting Ordinance took effect on ,2021.

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of

which are hereby acknowledged, the Parties agree as follows:
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Author
City needs more information about what these standards are and how they deviate from the City's typical standards. 

Author
Stephanie on the Project Website…

Author
City Team to review.  

Author
Conditionally approving.  

Author
Why is all this deleted.  It was accurate before.  Council is conditionally approving the Major Encroahcment Permit and the Agreement.  

Author
It will be conditional – with conditions of approval 

Author
Consider doing this on the final map?
Or Google can develop the detailed information sufficient to approve on Super Tuesday (surveys; utilities; etc)?


Author
This is repetitive of above??


AGREEMENT

1. DEFINITIONS
In addition to the definitions set forth in the above preamble paragraph, Recitals, and
elsewhere in this Agreement, the following definitions shall apply to this Agreement:

1.1 "Affiliate" or "Affiliates" means any entity that directly or indirectly-ewss;
Ceontrols{as-definedin1-28below), through one or more intermediaries, Controls, is Controlled
by, or is under common Control with, aretherthe specified entity.

1.2 "Affordable Housing Program" shall mean the Affordable Housing

Program attached hereto as Exhibit D, v 1ch Affordable Housing Program constitutes and meets

the requirements of the Affordable Housing Compliance Plan and the Inclusionary Housing

Agreement for the Project as required by Municipal Code Chapter 5.08.

1.3 "Affordable Housing Unit" shall have the meaning set forth in the
Affordable Housing Program.

1.4 "Agreement" shall mean this Development Agreement, the Exhibits which
have been expressly incorporated herein, and any amendments thereto.

1.5 "Applicable Laws" shall have the meaning set forth in Section 5.2 (where
"applicable" is not capitalized, "applicable Law" has its plain meaning and refers to Laws as
otherwise defined herein).

1.6 "Approvals" shall mean the City approvals, entitlements, and permits for
the Project listed on Exhibit L.

1.7 "Assembly Bill (AB) 900" shall mean the Jobs and Economic Improvement
through Environmental Leadership Act of 2011, as—amended—effective January 1, 2018, and

codified in Public Resources Code Section 21178 et. seq., as amended.
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Author
If this operative language stays in, it should be moved from the definition, and put in Exhibit D. 

Author
Delete language; move to Ex D. 


1.8 "Assignment and Assumption Agreement" shall have the meaning set forth

in Section 12.2.

1.9  “Base Requirements” shall mean those elements of the Project required to

satisfy state and/or City statutory or regulatory requirements. including, but not limited to, payment

of fees, CEQA mitigation measures set forth in the MMRP, City-Dedicated Open Space, and the

portion of the Affordable Housing Program that satisfies the requirements of the City's

Inclusionary Housing Ordinance (San José Municipal Code Ch. 5.08).

1.10 +9-"Building" or "Buildings" shall mean each of the existing, modified, and

new buildings on the Project Site, and as described in the Project Description attached as Exhibit

Bl.
1.11 +30-"CEQA" shall have the meaning set forth in Recital N.
1.12  +H-"CEQA Findings" shall have the meaning set forth in Recital O.
1.13  +4+2"CEQA Guidelines" shall have the meaning set forth in Recital N.

" 1 "

1.14  "City" shall mean the City as defined in the opening paragraph of this

Agreement. Unless the context or text specifically provides otherwise, references to the City means
the City acting by and through the Director of PBCE or, as necessary, the Planning Commission,
or the City Council.

1.15 "City Agency" or "City Agencies" shall mean the City departments,
agencies, boards, commissions, and bureaus that have subdivision or other permit, entitlement, or

approval authority or jurisdiction over development of the Project, or any improvement located on
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or off the Project Site, including, without limitation, the City Manager, PBCE Department,
Director of PBCE, Department of Parks, Recreation, and Neighborhood Services, Environmental
Services Department, Housing Department, and Department of Public Works, together with any
successors to the foregoing City agencies, departments, boards, or commissions.

1.16  "City Attorney's Office" shall mean the Office of the City Attorney of the
City San José.

1.17  "City Costs" shall mean the actual and reasonable costs incurred by a City
Agency in preparing, adopting or amending this Agreement, in performing its obligations or
defending its actions under this Agreement, or otherwise contemplated by this Agreement, as
determined on a time and materials basis, including reasonable attorneys' fees and costs, but
excluding work, hearings, costs or other activities contemplated or covered by Processing Fees;
provided, however, City Costs shall not include any costs incurred by a City Agency in connection
with a City Default.

1.18  "City Council" or "Council" shall mean the City Council of the City of San
José.

1.19  "City-Dedicated Open Space(s)" shall mean the parks and trail to be
dedicated to the City and improved by Developer in conformance with the Parkland Agreement,
and as set forth in Exhibit E hereto.

1.20  "City Parties" shall have the meaning set forth in Section 4.7.

1.21  "City-Wide" shall mean all real property within the territorial limits of the
City of San José, not including any property owned or controlled by the United States or by the

State of California and therefore not subject to City regulation. [Note: Discuss City comment re

“area-wide”
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Author
Third party consultant costs is the issue; handle through Reimbursement agreement 

Author
New definition of Area-wide “generally DSAP and/or Downtown Areas of the City”

Replace City-wide with Area Wide (confirm works in each instance


1.22 @mmence Construction", "Commencement of Construction" and similar
variations thereof shall mean commencement of vertical physical site work pursuant to a building
permit excluding demolition, grading, excavation, or foundation. For buildings containing

basements, vertical physical site work includes any permanent elements of the basement above the

lowest level basement slab.
1.23  "Community Benefits" shall mean those Public Benefits provided by the

Project that are generally aligned with stated-Couneil Priorities-establishedthe goals and priorities

identified in the MOU @_ roved by the City Council-enBDecember4,2018-aspart-of approving

the MOU, and that exceed the Base Requirements, and are not Project Features.
1.24  "Complete" and any variation thereof shall mean, as applicable, that: (i)

with respect to Privately-Owned Publicly Accessible Open Space and Privately-Owned

Improvements, the City Agencies or the Non-City Agencies with jurisdiction over any required

permits for such Privately-Owned Publicly Accessible Open Space or Privately-Owned

Improvements have issued any approvals required for use of such space or improvement for the
contemplated use erimprevementwith construction having been eempletecompleted substantially
in accordance with the DWDSG and to such an extent that safe use of the space or improvement

is viableviable; (i1) with respect to any Public Improvement, the Public Improvement, or portion

thereof, has been completed substantially in accordance with related subdivision map conditions
of approval and any applicable Public Improvement Agreement and, if applicable, Exhibit E of

this agreement, and has been accepted by the Citys—; and (iii) with respect to any Building, a Final

Certificate of Occupancy has been issued.
1.25 "Conformance Review" shall mean the Downtown West Planned

Development Zoning/Design Conformance Review process established by the General
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Author
This is a very broad definition, and in any case the City wants to avoid  holes sitting around wiating for vertical development.'

Author
Too early in this definition… needs to be revised. 

Author
Council prioritize 3 areas for community benefits in approving the MOU.

Author
Reverse Google changes – go back to prior language. 

Author
Google  - Concerned about delay in acceptance to delay shift in maintenance / repair.
City open to language to address unreasonable City delays (see if existing language already addresses it.) 
Standard for public improvements: 1) done all punch list items; 2) met all requirements for acceptance = complete (to protect google from City delay in actual final acceptance). 
Google to come up with language along these lines. 



Development Plan, pursuant to which the Director of PBCE or Director of PW, as specified in the
General Development Plan, reviews Conformance Review Applications for Vertical
Improvements, epen-space-andParkOpen Space Improvements, and Horizontal Improvements for
conformance with the General Development Plan and Downtown West Planned Development
Permit as a prerequisite to the issuance of permits to construct open space, Vertical Improvements,
or Horizontal Improvements, as applicable.

1.26  "Conformance Review Application" shall mean a written request on a form
approved by the Director of PBCE, along with fall-appheationfeepatdpayment of any then-due
Processing Fees, for a Conformance Review determination by the Director of PBCE that Vertical
Improvements, open space and Park Improvements, or Horizontal Improvements for a particular
area of the Project Site satisfies the applicable standards of the General Development Plan and
Downtown West Planned Development Permit.

1.27

1.28 "Control" means (i) the direct or indirect ownership of more than fifty
percent (50%) of the pts or capital of anetherthe specified entity; or (ii) the right to dictate the
eontrolledspecified entity's major decisions, subject to the rights of other owners; or (ii1) the power
to direct the day-to-day management or control of the specified entity, directly or indirectly and
whether through ownership of voting securities, membership or partnership interests, or other
interests, or by contract, or otherwise;ineluding; or (iv) the right to appoint fifty percent (50%) or
more of the eentreHedspecified entity’s managers or directors.

1.29  "Default" shall have the meaning set forth in Section 9.3.
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Author
This tern doesn’t appear to be referenced in the text but can be to indicate that Google will pay any applicable Connection Charges or remove this term if not used?

Author
Put in Conditions of Approval 


1.30 "Developer" shall have the meaning set forth in the opening paragraph of
this Agreement, and shall also include any and all authorized successor Transferees of all or any
part of the Project Site during the Term.

1.31 "Development Agreement Ordinance" shall mean Chapter 18.02 of the
Municipal Code, as in effect as of the Effective Date.

1.32  "Development Agreement Statute" shall have the meaning set forth in the
Preamble to this Agreement, as in effect as of the Effective Date.

1.33  "Director of PBCE" shall mean the Director of Planning, Building and Code
Enforcement of the City of San José.

1.34  "Diridon Station Area Plan" or "DSAP" shall mean the Diridon Station Area
Plan approved by Resolution No. 77096, as may be amended from time to time.

1.35 "Diridon Integrated Station Concept Plan" or "DISC" shall mean the

collective plan by CaliferniaHigh-Speed Rail- Authority (CHSRA - CaltrainSantaClaraValey

(and-any-sueeessorageney(iesHthe DISC Partner Agencies to expand and redevelop the San José

Diridon Station, which Plan is under development_and has not been approved or fully funded, as
of the Effective Date.

1.36  "DISC Partner Agencies" or "DISC Partner Agency" in connection with
DISC, shall mean any one or more of the following agencies: California High-Speed Rail
Authority (CHSRA), Caltrain, Metropolitan Transportation Commission (MTC), Santa Clara
Valley Transportation Authority (VTA), and the City (and any successor agency(ies)).

1.37  "District Systems" shall mean the "district system(s)" described in Exhibit
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1.38 "Downtown West Design Standards and Guidelines" shall mean that certain
Downtown West Design Standards and Guidelines, which are a component of the Downtown West
Planned Development Permit, approved by the City Council by Resolution No. on

, 2021, as same may be amended from time to time.

1.39 "Downtown West Planned Development Permit" shall mean that certain
planned development permit effectuating the Downtown West Planned Development Zoning
District, which includes the Downtown West Design Standards and Guidelines, the Downtown
West Improvement Standards ardand Conceptual Infrastructure Plan Sheets, and the Downtown
West Conformance Review Implementation Guide, approved by City Council Resolution No.

on , 2021, as same may be amended from time to time.

1.40 "Downtown West Planned Development Zoning District" shall mean the
planned development zoning district established pursuant to Zoning Code Sections 20.60 et seq.
and 20.120.500 et seq. by City Council Ordinance No. , including its accompanying
General Development Plan.

1.41 "DSAP's Boundaries" means the geographic boundaries of the Diridon
Station Area Plan, as in effect on the Effective Date of this Agreement.

1.42  "Effective Date" shall have the meaning set forth in Section 2.1.

1.43  "Enacting Ordinance" shall have the meaning set forth in Recital R.

1.45 +44-"Existing Standards" shall have the meaning set forth in Section 5.2.

1.46 +45-"Existing Uses," shall mean all existing lawful uses of the existing

Buildings and improvements (and including, without limitation, lawful pre-existing, non-
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conforming uses under the Zoning Code) on the Project Site as of the Effective Date, as the same

may be modified by the Approvals and any Subsequent Approvals.

147 +46-“Extended Term” shall have the meaning set forth in Section 2.2.

1.48 +47"Federal or State Law Exception" shall have the meaning set forth in
Section 5.10.

1.49 1+48-"FEIR" shall have the meaning set forth in Recital P.

1.50 +49-"Final Approval" shall mean that (i) all applicable appeal periods for

the filing of any administrative or judicial appeal challenging the issuance or effectiveness of any
of the Approvals, the Development Agreement or the FEIR shall have expired and no such appeal
shall have been filed, or if such an administrative or judicial appeal is filed, the Approvals, the
Development Agreement or the FEIR, as applicable, shall have been upheld by a final decision in
each such appeal without adverse effect on the applicable Approval, the Development Agreement
or the FEIR and the entry of a final judgment, order or ruling upholding the applicable Approval,
the Development Agreement or the FEIR and (i1) if a referendum petition relating to any Approval
or the Development Agreement is timely and duly circulated and filed, certified as valid and the
City holds an election, the date the election results on the ballot measure are certified by the City
Council in the manner provided by applicable City laws reflecting the approval by voters of the
referended Approval or Development Agreement.

1.51 "Final Certificate of Occupancy" shall mean the permit or other

documentation issued by the City Building Division following its final inspection of the applicable

building or structure.
1.5 +50-"Final Map" shall mean a "Final Map" as defined in Section 19.08.160

of the Subdivision Code.
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Author
Major Encroachment permit will cover this – delete these and references.


1.53 +54+"Force Majeure" or "Force Majeure Event" shall mean, for purposes of
this Agreement, any event or condition that: (i) is beyond a Party’s control; (ii) prevents the
Party’s performance of this Agreement; (iii) that the Party could not have reasonably foreseen;
and (iv) that arises from one or more of the following: (1) naturally occurring events constituting
an act of God; (2) unusually severe and abnormal climactic conditions (as compared with the
five-year average weather statistics compiled by the United States National Oceanic and
Atmospheric Administration for the ti f year and locality of the Subject Property); (3)
strikes, stoppages or boycotts that affect a specific trade on a national or regional level, to the

extent not caused by the acts or omissions of the Party_or the unavailability of construction

materials for projects similar to the Project causing significant delay in construction; (4) acts of

terrorism_or war; (5) riots or other civil unrest; (6) a local, state or federal declaration of
emergency based on an epidemic or pandemic, including any quarantine or other health-related
orders, directives, regulations, laws or other requirements implemented in response to such
epidemic or pandemic; er (7) orders issued by any other governmental body having jurisdiction

over the Project; or (8) casualty. Neither the inability of Developer to obtain construction

financing for the Project nor the condition of, or changes in, the real estate market shall

constitute a Force Majeure Event, except to the extent such inability or changes result from a

Force Majeure Event.

1.54 “Foreclosure Transferee” shall mean any purchaser at a foreclosure sale

under a Mortgage and any person or entity which acquires title to all or any portion of the Project

Site in lieu of the foreclosure of a Mortgage, except for Developer or an Affiliate of Developer.

1.55 +52-"Funding Mechanism" shall have the meaning set forth in Section

7.6.1.
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Author
There is a definition for TCO - and thus it should not be included in the definition of Final CofO. 

Author
Cleaned up to remove TCO.


—
¥
N

+53-"Future Changes to Existing Standards" shall have the meaning set

forth in Section 5.6.

1.57 +54-"General Plan" has the meaning set forth in Recital A.

1.58 +55-"General Plan Consistency Findings" has the meaning set forth in
Recital P.

1.59 +56-"Good Faith Efforts" and any variation thereof shall mean the efforts

that a reasonable person would determine is a diligent and honest effort under the same or similar

set of facts or circumstances.

—

6

]

+57-"Google Affiliate" shall mean any entity that directly or indirectly

Controls, is Controlled by, or is under common Control bywith Google LLC, including (i)
Alphabet, Inc.; (i1) Geegle EECany Affiliate of Alphabet, Inc.; (iii)) companies spun-off from
Google LLC or Alphabet, Inc. and any of their Affiliates; and (iv) any entities related to Google
LLC or Alphabet, Inc. as a result of merger, acquisition or by operation of law.

1.61 +58"Horizontal Improvement" shall mean (a) the initial construction of
any one or more Public Improvements and (b) the initial construction of any one or more Privately-
Owned Improvements.

1.62  +59"Impact Fees" shall mean those fees set forth in Exhibit M.Impact Fees
shall not include the Mition Measures, Processing Fees, taxes or special assessments or school
district fees, and any fees, taxes, assessments impositions imposed by Non-City Agencies, all of
which shall be due and payable by Developer as and when due in accordance with applicable Laws.

1.63  +60-"Infrastructure" shall mean the facilities, both on- and off-site and in

District Systems, described in the Infrastructure Plan included herewith as Exhibit I, and including

the electrical microgrid ("Microgrid") described in Exhibit J.
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Author
Addressed separately in DISC / Bart – Strike condemnation.

Author
We have asked Google to tighten this, particularly related to general unavailability of materials. 

Author
Google working on language to narrow construction material unavailability - based on commercially reasonable efforts, a maximum length, and/or  objective measurement to determine when it can be triggered.

Author
Google still working on this. 


1.64 +61+-"Infrastructure Plan" shall mean collectively the Infrastructure Plan

and the Infrastructure Maintenance Matrix, all of which are included herewith as Exhibit 1.

13 141 2

1.65 +63-"Law(s)" shall mean the Constitution and laws of the United States of
America, the Constitution and laws of the State of California, the charter and laws of the City of
San José, and any codes, statutes, rules, regulations, or executive mandates thereunder, and any

State or Federal court decision (including any order, injunction, or writ) thereunder. The term

"Laws" shall refer to any or all Laws as the context may require.

—

6

[o)

+64-"Lendlease Affiliate" shall mean any Affiliate of Lendlease Americas

Holdings Inc., a Delaware corporation.

1.67 +65-"Litigation Extension" shall have the meaning set forth in Section
11.5.1

1.68 1+66-"Losses" shall have the meaning set forth in Section 4.7.

1.69 "Major Encroachment Permit" shall refer to a permit issued under Title

13.37.400 of the Municipal Code."

1.7

)

+67-"Material Change" shall mean any modification that would materially

alter the rights, benefits, or obligations of the City or Developer under this Agreement that (i)
extends or reduces the Term, (i1) changes the permitted uses of the Project Site, except as permitted
by, and approved in the manner set forth in the Downtown West Planned Development Zoning
District and/or the Downtown West Design Standards and Guidelines, (ii1) decreases or increases
the Community Benefits, except as permitted as a PubliecCommunity Benefits Adjustment

[SUBJECT TO NEGOTIATION OF PBCB ADJUSTMENT TERM], (#wii1) as to a particular
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Author
City can’t agree to this at this point; can’t be locked in.  Keep DA focused on the process for developing reimbursement program.  (language previously agreed upon). 


building, increases the maximum density, or overall square footage of the Project , in each case by
more than 10%, (v) decreases the parking ratios, except as permitted by the Approvals and this

Agreement, or (vi) reduces or changes the Impact Fees except as authorized on the Effective Date.

FECONEIRMEINAL EANGUAGE]The addition to this Development Agreement of all or any of

the VTA Parcels as to which Developer then has a legal or equitable interest shall not constitute a

Material Change.

1.71 +68"Mitigation Measures" shall mean the mitigation measures (as defined
by CEQA) applicable to the Project as set forth in the MMRP or that are necessary to mitigate
adverse environmental impacts identified through the CEQA process as part of a Subsequent
Approval.

1.72 +69-"MMRP" shall mean that certain mitigation monitoring and reporting

program adopted by the City for the Project.
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1.73 +70-"Mortgage" shall mean a mortgage-er, deed of trust, or other lien on

all or part of the Project Site to secure an obligation made by Developer to repay funds to be used

by Developer to improve the applicable property ewserso encumbered in a manner consistent with

this Agreement, but shall not include any mortgage, deed oftrust or other lien that is also secured

by real property that is not part of the Project Site or which secures an obligation to repay funds

used to acquire or improve real property that is not part of the Project Site, or which is cross-

defaulted with any obligation relating to or secured by real property that is not part of the Project

Site..

—

7

~

+7H-""Mortgagee" shall mean a person or entity that eisis not an Affiliate

of Developer and that is the holder of, and beneficiary or mortgagee under, a mertgageMortgage.

1.75 +72"Municipal Code" shall mean the San José Municipal Code.

1.76 +73-"Non-City Agency" shall have the meaning set forth in Section 7.3.
1.77 +74-"Non-City Approval" shall have the meaning set forth in Section 7.3.
1.78 +75-"Official Records" shall mean the official real estate records of the City

of San José¢, as maintained by the Santa Clara County Assessor-Recorder's Office.

—

7

\O

"Open Space Improvements" shall mean, collectively, City-Dedicated Open

Space and Privately-Owned Publicly Accessible Open Space (defined as Project-Sponsor Owned

Open Space in the Downtown West Planned Development Zoning District and Downtown West

Planned Development Permit).
1.8

]

+76-"Parcel Map" shall mean a Parcel Map as defined in Section 19.08.320

of the Subdivision Code.

1.81 +77"Park Construction FEE"Right of Entry", % more specifically

described in Exhibit E, shall mean a temporary Right of Entry Agreement within a City-Dedicated

2312255020 4826-2126-7679.2 23



Author
Move to 5.3

Author
Infrastructure Plan part of PD Permit?  Can use similar reference instead of attaching to DA. 

Author
See text edit ,


Open Space -enterentered into by the Parties following Acceptance of the Open Space by the City,
for the purpose of allowing Developer to complete construction of an adjacent Building(s).

1.82  +7&"Park Improvements" shall have the meaning set forth in the Parkland
Agreement included herewith as Exhibit E.

1.83 +79-"Parkland Fee" shall mean the fee established by the City Council
pursuant to Chapters 14.25 or 19.38 of the San José Municipal Code.

1.84 180-"Party" and "Parties" shall have the meaning set forth in the opening

paragraph of this Agreement.

1.8

9]

+8+-"PBCE Department" shall mean the Planning, Building, and Code

Enforcement Department of the City of San José.

—

8

(o)

+82—"Planned Development Permit" means the Planned Development

Permit approved by Resolution No. XXX.

—

8

~

+83-"Planning Commission" means the Planning Commission of the City

of San José.

—

8

(o]

+84-"Privately-Owned Publicly Accessible Open Space" shall mean those

parks and open spaces described in Exhibits F and E5.2, and in Section 4.1 hereto, and in the
Downtown West Design Standards and Guidelines, that are not City-Dedicated Open Spaces.

1.8

\O

+85—"Privately-Owned Improvements" shall mean those facilities and

services that are privately-owned and privately-maintained, at no cost to the City , for the public
benefit and not dedicated to the City, including Privately-Owned Publicly Accessible Open Spaces
and Park Improvements thereto, and any Infrastructure that is not a Public Improvement. The
Privately-Owned Improvements do not include City-Dedicated Open Space or any Public

Improvements.

2412255020 4826-2126-7679.2 24



Author
Unclear what is envisioned by "or other lien"...


1.90 +86-"Processing Fees" shall mean, as applicable, the (i) standard fee
imposed by the City upon the submission of an application for a permit or approval, which is not
an Impact Fee, in accordance with the City practice on a City-Wide basis or within the DSAP's
Boundaries, for the same or similar permits or approvals and applied in an equitable and non-
discriminatory manner; or (ii) the City's standard hourly rate and standard charges for review of
an application for a permit approval, in accordance with the City practice on a City-Wide basis or
within the DSAP's Boundaries, to the same or similar work and applied in an equitable and non-
discriminatory manner, for City staff who are processing the application.

1.91 +87"Project" shall mean the mixed use development project as described

in Recital D, Exhibit B, and the Approvals, together with Developer's rights and obligations under

this Agreement.
1.92 +88"Project Description" shall refer to the Project described in Reeital

HExhibit B1. In the event that the Director of PBCE approves a request by Developer to convert

land uses pursuant to the General Development Plan, then Reeital- H-Exhibit Bland any other

references to the Project Description herein shall be deemed to automatically incorporate such
changes without requiring amendment of this Agreement.

1.93  +89-"Project Documents" shall mean, individually or collectively as the
context requires, the Project Boundaries, Public Benefits Program and Community Benefits
Schedule, Infrastructure Plan, Parkland Agreement, Affordable Housing Program, Downtown
West Design Standards and Guidelines, Downtown West Improvement Standards, Conceptual

Infrastructure Plan Sheets, Downtown West Conformance Review Implementation Guide, -Major

Encroachment Agreement, Transportation Demand Management Plan, and this Agreement.
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1.9

=

+90-"Project Features" shall mean features or elements of the Project that

Developer has voluntarily agreed to construct or include that are not Community Benefits or Base
Requirements and that provide a benefit to the public.-

1.9

N

+91+-"Project Site" shall have the meaning set forth in Recital D, and as
more particularly described in Exhibit A and depicted in Exhibit B.

1.9

[o)

+92-"Public Health and Safety Exception" shall have the meaning set forth

in Section 5.10.1.

—

.97 +93-"Public Benefit" shall mean, collectively, the (i) Base Requirements,
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Author
Cite to EIR Project Description as opposed to Restating in Exhibit?

Author
Google – ok with citing EIR in concept. 


1.98 1+95-"Public Improvement" shall mean the facilities, both on- and off-site,
to be improved, constructed, and dedicated by Developer and, upon completion in accordanc@ith
the Public Improvement Agreement, or the Parkland Agreement, as applicable, accepted by the
City. Public Improvements include the public streets within the Project Site shown on Exhibit I

and/or within the Local Transportation Analysis Report prepared by Fehr & Peers, dated

Sesbesser 0 . 2021, all Infrastructure and public utilities within such streets (such

as electricity, water and sewer lines, but excluding any non-municipal utilities or Privately-Owned
Infrastructure), including sidewalks, landscaping, bicycle lanes, street furniture, and paths and
intersection improvements (such as curbs, medians, signaling, traffic controls devices, signage,
and striping), and all improvements that Developer is required to complete within City-Dedicated
Open Spaces. The Public Improvements do not include Privately-Owned_Publicly Accessible
Open Space or any Privately-Owned Improvements, including Privately-Owned Improvements
within the public right-of-way, if any.

1.99 1+96-"Public Improvement Agreement" shall mean the City’s standard form
of agreement between the City and Developer for the completion of improvements required as a

condition of subdivision map approval pursuant to Government Code Section 66462.

1.100 +97"Public Works" shall mean the San Jos¢ Department of Public Works.

—

10

—

1+:98-"Public Works Director" shall mean the Director of Public Works.
1.102 +99-"Qualified Developer" meansshall mean any entity, or such entity's
project team, with signifieant-experience developing projects of a similar scale in a similar urban
environment and have completed a minimum of two (2) similar scale projects in an urban
environment within the seven (7) year period preceding the effective date of the Transfer, as shown

by reasonable evidence delivered to City for reasonable review and approval.
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Municipal Code differentiate between Major and Minor.  This is Major.  

Author
Reversed deletion 


1.103 "Reimbursement Agreement" shall mean a reimbursement agreement

acceptable to the Parties with respect to the payment of Processing Fees and City Costs.

1.104 +366-"Subdivision Code" shall mean Title 19 of the San José Municipal

Code.

—
—
S
9]

+1+04+-"Subdivision Map Act" shall mean the California Subdivision Map

Act, California Government Code § 66410 et seq.

1.106 +3+082-"Subsequent Approval"-HPENDING DISCUSSIONS] shall mean any
other land use approvals, entitlements, or permits from the City other than the Approvals that are
necessary or advisable for the implementation of the Project, including without limitation,
Conformance Review determinations or approvals, demolition permits, grading permits, site
permits, building permits, right-of-way work permits, lot line adjustments, sewer and water
connection permits, major and minor encroachment permits, street and sidewalk modifications,
street improvement permits, permits to alter, certificates of occupancy, transit stop relocation
permits, subdivision maps, improvement plans, lot mergers, lot line adjustments, and re-
subdivisions. A Subsequent Approval shall also include any amendment to the foregoing land use
approvals, entitlements, or permits, or any amendment to the Approvals that are sought by
Developer and approved by the City in accordance with the standards set forth in this Agreement.

1.107 +1+03-“Substantial Completion” shall mean that construction of the

base building is sufficiently complete and have-obtained-tempeorarythe City has issued a Temporary

Certificate of Occupancy.

1.108 "Te ary Certificate of Occupancy" shall mean the permit or other

documentation issued b

building or structure that is not a Final Certificate of Occupancy (i) but allows temporar
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Author
Why is standard deleted?  There is a standard agreement that is used for construction of improvement to be dedicated to City.  

Author
Reverse deletion – go with City standard.


occupancy of the building or structure for its intended use or (ii) means that the building or
structure is ready for tenant improvements or similar work.

1.109 +1484-"Ten Year Development Obligation" shall mean (i) the Substantial

Completion of the base building(s) and-assectated-anetlaryimprevements for not less than two

million (2,000,000) gross square feet of office development within the Project Site, fG-completion

land-te-City,{rand completion of all payments or contributions due pursuant to this Agreement

with respect to such two million (2,000,000) gross square feet of office development at or prior to
the end of the Initial Ferm:—and—10-year period described in Section 2.2; or (ii) Developer's

satisfaction, whether by payment or performance as applicable, of the Community Benefits

associated with such two million (2,000,000) gross square feet of office development, as-setforth

%%dﬁ&%@md%eeﬁmﬂ%%%ﬁgf@emwhich Community Benefits are equal to $24.37/gsf

of office ($21.20/gsf for Community Stabilization and Opportunity Fund paid at office COO and

$3.17/gsf for Unallocated Community Benefit Commitment paid at office COO).

1.110 +3+85-"Tentative Map" shall mean both a "Tentative Map" as defined in
Section 19.08.460 of the Subdivision Code and a "Vesting Tentative Map" as defined in Section

19.13.020(A) of the Subdivision Code.

—
—
—
—

+106-"Term" shall have the meaning set forth in Section 2.2.—and shall

s elude the Tnitial T o lod Termm.

1.112 +3+087"Third-Party Challenge" shall have the meaning set forth in Section
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Leave language as proposed.  Close issue. 


Author
Delete.

Author
Or change to “a form acceptable to the parties…”


1.113 +308- "Third Party Transferee" shall mean any entity that is not Google
LLC, a Google Affiliate or a Lendlease Affiliate.

1.114 +309-"Transfer" shall have the meaning set forth in Section 12.

1.115 +H6-"Transferee" shall mean any party that is the transferee in a Transfer.

1.116 +3+H—"Transportation Demand Management Plan" shall mean the
transportation demand management plan attached to the FEIR, as the same may be modified from
time to time at the sele-diseretienrequest of Developer and withsubject to the approval of the City
of San Jose Director of PBCE in his or her sole discretion..

1.11

~

+H2—"Twenty Year Development Obligation" shall mean (i) the
Substantial Completion of the base building(s) and-asseciated-aneilary-improvements-for not less
than two million (2,000,000) additional gross square feet of office development within the Project
Site (four million (4,000,000) gross square feet total including the Ten Year Development
Obligation), and GH-completion of all payments or contributions due pursuant to this Agreement

with respect to such additional two million (2,000,000) gross square feet of office development at
or prior to the end of the ExtendedTerm2 %Ear period described in Section 2.2; andor (ii)

Developer's satisfaction, whether by payment or performance as applicable, of the Community

Benefits associated with such 4;006;600additional two million (2,000,000) gross sq@ feet of

office development, as-setforth-onExhibitCand Seetion4-t-ofthis Agreementwhich Communit

Benefits are equal to $24.37/gst of —office ($21.20/gsf for Community Stabilization and

Opportunity Fund paid at office COO and $3.17/gsf for Unallocated Community Benefit
Commitment paid at office COO). For clarity, the amount of office development or Community

Benefits under this Twenty Year Development Obligation shall be in addition to the amount of
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Author
City staff conceptually ok with termination construct, but streamlined rather than complicated process:.
90 day prior notice from Google to City regarding status of compliance which is Google’s opportunity  to make case that 10-year and 20 year Obligations are met, or to make case for why DA shouldn’t terminate if 10-year / 20-year obligations not met 
If obligations not met, termination upon issuance of  a termination letter (from City Manage).  

Related issue – follow Muni Code provision for annual review. 

Author
buildings + ancillary improvements i.e., parks and infrastructure that are tied to said buildings?

Author
should be clear that obligitions going along with the completed buildings should be included.

Author
Why remove??


Author
Suggest putting these requirements back in; see next comment. . 

Author
Make this more clear that this includes related Public Benefits – to address prior comment related to parks / OS.


office development or Community Benefits required to satisfy the Ten Year Development
Obligation. E

1.118 +H3"Vertical Improvement" shall mean a Building or other improvement
to be developed under this Agreement that is not parks and open space or infrastructure, or any
portion thereof that is a Horizontal Improvement.

1.119 +H4-"Vested Elements" shall have the meaning set forth in Section 5.1.

1.120 +H5-"Zoning Code" shall mean Title 20 of the San Jos¢ Municipal Code.
2. EFFECTIVE DATE; TERM

21+-2.1 Effective Date. This Agreement shall take effect upon the later of (i) the full

execution and delivery of this Agreement by the Parties, and (ii) the date the Enacting Ordinance
is effective ("Effective Date").

22-2.2 Term. The term of this Agreement shall commence upon the Effective Date and
shall continue in full force and effect for aninitial-period-oftenthirty (1830) years thereafter unless
extended or earlier terminated as provided herein ("hitial-Term"); provided, however, that (i) the
Initial- Term shall be extended for each day of a Litigation Extension, Force Majeure, or any other

extension provided under this Agreement, and (ii) Developer shall have the right to terminate this

Agreement with respect to a DevelepmentPareeldevelopment parcel reflected on the Vesting

Tentative Map upon Completion of the—BuidingBuildings within that Development

Pareeldevelopment parcel and the Community Benefits required for that Building(s), as set forth
in Section 7.1, including any associated park and open space delivery obligations, provided that
any and all ongoing Developer or Owner obligations, including but not limited to Community
Benefit obligations, shall survive such termination and remain in full force and effect as required

by the Approvals, this Agreement, or combination thereof. Fhtnitial-FermThe City shall be
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Author
if they are satisfying the obligation by payment instead of performance, then it's not paid at Office COO, right? It's just paid at the 10 year mark. This addition of text "which ....COO)" is very confusing to me.

Author
Just pay when it is due. Clarify / streamline language. 

Author
Same comments / issues as in 10 year obligation.


extended-automatically-bytenhave the right to terminate this Agreement prior to the expiration of
the Term as follows: (+0a)-years if, on or before endthe date that is the last day of the faitial Ferm
tenth (10') vear after the Effective Date (as such 10-year period may be extended by a Litigation
Extension, Force Majeure, or any other extension provided under this Agreement) the Ten Year
Development Obligation has not been satisfied-(the “Extended-Term™),provided-that i+ thereis

avtomaticallhyextended-by-an-additienalten; or (4011)-years if, on or before the date that is the last

day of the twentieth (20" year after the Effective Date (as such 20-year period may be extended

by a Litigation Extension, Force Majeure, or any other extension provided under this Agreement)

the Twenty Year Development Obligation has not been satisfied;provided—thatifthereis—any

is-eured-to. If the City desires to exercise its right to terminate as a result of the satisfactionfailure

of—City—or Developer—has—eommenced—and—is—diligentlyprosecuting—such—eure to_satisfy the

thisAgreement-the Partiesagree-that theTen Year Development Obligation or the Twenty Year

Development Obligation, then the City shall follow the procedures set forth in Section 11.2 below.
The term of any non-legislative Approvals including any —Apprevals;—ineluding—any Planned

Development Permit, subdivision map approval;—subdivision—map—approval; and Subsequent

Approval shall coincide with and in no event extend beyond the Term of this Agreement
notwithstanding any other statute, rule, or authority that purports to set a different term for such

Approvals.

3212255.020 4826-2126-7679.2 32



Author
same as my last comment. If this is a fee out option, why does it matter when it would have been paid. 


3. GENERAL RIGHTS AND OBLIGATIONS; DEVELOPMENT PROCESS

313.1 Development of the Project. Developer shall have the vested right to develop the
Project in accordance with and subject to the provisions of this Agreement and the Approvals, and
the City shall consider and process all Subsequent Approvals for development of the Project in

accordance with and subject to the provisions of this Agreement and the Approvals.-FheParties

3.2 Timing of Public Benefits, and Infrastructure. Because the Project will be built out

over a number of years, the amount and timing of the Public Benefits, including the Public
Improvements, Affordable Housing Program, and City-Dedicated Open Space are to be provided
as set forth in Exhibit C, the Affordable Housing Program included herewith as Exhibit D, the
City-Dedicated Open Space Dedication and Improvements Schedule included herewith as Exhibit
ES.1, the Infrastructure Plan included herewith as Exhibit I, and as more particularly described in
Section 4.1. For certain Project Features, such as the District Systems, timing requirements have
been intentionally omitted, and these Features are otherwise subject to receipt of necessary permits
or other conditions precedent, as noted or described in the applicable Exhibit or as may be required
in the Project’s conditions of approval. The scope and timing of Infrastructure that is associated
with specific parcels or Buildings, as described in Exhibit I, shall be reviewed and approved by

the City through the e
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Author
Make revisions per discussion under 10 year obligation…

Author
Development Parcel is not a defined term.  If it is retained, a definition will be needed.


erConformance Review process as set forth in the General Development Plan and Implementation

Guide.

32-3.3 Approval of Subdivision Maps.{FO-DEVELOP MAJOR ENCROACHMENT
AND-PIA-LANGUAGE} Developer shall obtain approval of Tentative Maps, Final Maps and
Parcel Maps as required by the Subdivision Map Act and the Subdivision Code to subdivide the
Project Site for purposes of disposition and development as contemplated by this Agreement.
Developer may pursue a single Tentative Map covering the entire Project site or multiple Tentative
Maps. Approval of any Tentative Map shall be-eenditioned-enrequire compliance with California
Government Code Section 66473.7, and Tentative Maps shall include condi%@s that Developer
Cempleting Complete any required Public Improvements ( and Privately-Owned Publicly
Accessible Open Spaces in a manner consistent with the terms and conditions printed on the face

of said map and the Project Documents which terms and conditions shall be consistent with the

requirements of this Development Agreement, the Approvals;—Subsegquent-Approvals; and any

conditions imposed on anysuch-Approvals-and-Subsegquentthe Approvals. Developer may pursue

approval of Final Maps in phases that include only portions of the associated Tentative Map.

34 Conformance Review. The Approvals and the Project Documents are intended to ensure
that the urban, architectural, and landscape design of the Buildings, the Public Improvements, and
the public realm at the Project Site will be of high quality and appropriate scale, include sufficient
open space, and promote the public health, safety and general welfare. The Conformance Review
procedures applicable to Vertical Improvements, Privatel~OwnedPublielyAeeessible-Open
Space;Privately-Owned Improvements, and Public Improvements and Horizontal Improvements,
as indicated in the Downtown West Design Standards and Guidelines, shall be as set forth in the

General Development Plan, the Downtown West Planned Development Permit (consisting of the
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Author
Why should all the other approvals continue??

Author
Entitlements go away; Legislative changes remain, but no longer vested. 

Revise to reflect all entitlements but for GP / Zoning expire. 


Downtown West Design Standards and Guidelines, the Downtown West Improvement Standards,
the Conceptual Infrastructure Plan Sheets and the Conformance Review Implementation Guide),
the Major Encroachment Permit Master, , and Exhibits hereto. The City shall review and approve
or disapprove Conformance Review Application in accordance with the requirements of this
Agreement and the procedures specified in the General Development Plan and the Downtown
West Planned Development Permit and the Conditions of Approval as it relates to the District
Systems-and-the-Conditions—of Approvalas—itrelatesto-the Distriet-Systems. In considering a
Conformance Review Application and any Subsequent Approval for those aspects of the

Conformance Review Application

City acknowledges and agrees that (i) it has exercised its discretion in approving the Downtown
West Planned Development Zoning District and the Project Documents, including all applicable

conditions of approval and (i1) any proposed Conformance Review Application or Subsequent

Approval that-meets—theObjeetive Reguirements—shall not-be rejeetedby—the City basedon

speeifieationsreviewed| pursuant to the standard of review for Conformance Review Applications
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Author
This will need to be trued up as the negotiation process comes to an end. 

Author
This coment still stands – need to re-review. 

Author
Note: C-1 may be deleted; only C2 remaining (C-1 duplicative of DA text and potentially confusing?)  Please send updated Exhibit C.

Author
Complete must include acceptance by City.  

Author
Use defined terms (Complete) to address this 
 


established in the General Development Plan and Downtown West Planned Development Permit.

and may reject or condition such approvals except where an objective standard applies.

33 35 Timing for Completion of Public Improvements and Privately-Owned

Improvements. FPENDINGNEGOTATION] All Public Improvements that are required to serve

a Bui@g or Buildings (as identified in Exhibit C, E, I, and/or Section 4.1): (a) must be performed
and Completed as specified in this Agreement, the applicable Exhibit to this Agreement, in the
Public Improvement Agreement and/or in the Infrastructure Plan, as applicable, or (b) if no such
specifics are provided, then such Public Improvements shall be Completed on or before issuance
of a_Temporary Certificate of Occupancy for that Building or Buildings; provided, however, that
upon Developer's request, the City mamay allow the issuance of a Temporary Certificate of
Occupancy for a Building or Buildings prior to Completion of the required Public Improvements
if Developer and the City have entered into an agreement reasonably acceptable to the Public
Works Director with respect to Public Improvements within Public Works jurisdiction and
reasonably acceptable to the Developer with respect to the use of and liability for the applicable
Public Improvements until Completed and accepted by the Public Works Director. The Parties

e to werk—nuse Good Faith_Efforts to enter into such agreements as may be needed to ensure

that the City’s issuance of a Temporary Certificate of Occupancy for a Building is not delayed,

that Developer provides Public Improvements in a timely manner, and that City's process for
acceptance of Public Improvements is not unduly delayed. Privately-Owned Improvements must
be Completed as set forth in this Agreement, the Infrastructure Plan included as Exhibit I, and any
associated Tentative Map conditions of approval. All applicable City Agencies have reviewed and

conditionally approved the Infrastructure Plan. Developer acknowledges and agrees that upon the
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Author
Same concern as in prior comments - there is no basis for "liberal construction" in the code or Map Act.  This should be deleted. 

Author
City position – this needs to stay deleted.

Author
This section should specify that the City may reject or condition Conformance Reviews or Subsequent Approvals where an Objective Requirement does not apply.

Author
See added text below to address this note. 


occurrence of certain conditions, the City may decide not to issue Final or Temporary Certificates

of Occupancy, as more particularly described in Section 9.4.4.

3-4- 3.6 Diridon Integrated Station Concept (DISC) Plan Implementation.

As articulated in the MOU, GeegleDeveloper and the-DISCPartner-AgenetesCity have a shared
interestin—a—world-elass—ratl-and-transit-hub—atgoal of timely implementation of development
projects in the Diridon Station and-surreundingArea to maximize integration with planned transit-
oriented—development_projects; the Dewntewn—WestProject and DISC efforts are mutually

beneficial. As such, GeegleDeveloper, City, and the D

considerable collaborative efforts to account for the future needs of both DISC and the Project,
including the affordable housing program, parks and open space, and Community Benefits and

Project Features to be provided by the Project. Developer and City shall sverk—rcontinue to use

Good Faith_Efforts to support the DISC program of projects through ongoing coordination and

collaboration; between the Parties and with reasenable-acecommeodations-made-to-allow-each-effort

commitments-of the-ethereffortthe DISC Partner Agencies. The atmshared goals of thisprevisien

inehadesthese efforts are to effectively deliver both BewntewnWestthe Project and DISC, and to

minimize the impact and-—eost-of eonstruetionfor-al-partieseach project on the other and_on the

surrounding community, including impacts of DISC to affordable housing and parks/open space

to be developed as apart of the Project. To this end, GeegleDeveloper,-the City, and_the other

DISC partner—ageneiesPartner Agencies will document the parameters of thetheir collaboration
and coordination efforts, which isare expected to inehadeprovide clarity regarding anticipated

DISC right-of-way needs—to-enable for the expanded Diridon Station-and-hewnewparkstopen

to memorialize the

= —
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Author
Remove references to encroachment diagram.  All that will follow the Master Encroachment Permit and Agreement process.  

Author
Need to reference Conditions of Approval for District System.  

Author
See text revisions.


conceptual elevated rail designs and preliminary DISC construction methodology, and to provide
a framework for DISC Partner Agencies and Developer to agree to associated commercial terms
for any permanent or temporary land needs, including the permanent and temporary use of City-

Dedicated Open Spaces and land planned for the same by the DISC Partner Agencies, with

consideration of state and federal regulations (e.g., the United States Department of
Transportation’s Section 4(f) provision).
4—4. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO
DEVELOPER'S PERFORMANCE

41— 4.1 Public Benefits Exceed Those Required by Existing Ordinances and Regulations. The
Parties acknowledge and agree that the development of the Project in accordance with this
Agreement provides a number of Community Benefits and Project Features beyond those required
by or achievable through existing Laws, including, but not limited to, those set forth in this Section
4. The City acknowledges and agrees that a number of the Community Benefits and Project
Features would not otherwise be achievable without the express agreement of Developer under
this Agreement. Upon Developer's receipt of a building permit, the Public Benefit obligations tied
to, or triggered by that Building shall survive the expiration or termination of this Agreement to
the date of the completion of the applicable Public Benefit.

44+1-4.1.1 Base Requirements. In satisfaction of City statutory and/or regulatory
requirements, Developer shall, provide the following Base Requirements in accordance with

Exhibit C, D, E, and I, as applicable, and as set forth herein:

(@) the Affordable Housing Program benefits in satisfaction of the City
Inclusionary Housing Ordinance (San José Municipal Code Ch. 5.08) and Commercial Linkage

Fee requirements, as further described in Exhibit D;
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Google to confirm edit ok. 


(b) the City-Dedicated Open Spaces in satisfaction of Developer's

Parkland Obligation, as further described in Exhibit E and the DWDSG;

(c) those elements of the Infrastructure Plan (including all of the Public

Improvements and all of the Privately-Owned Improvements)PENBDINGNEGOTATIONS] as

further described in Exhibit I (not including the enhanced infrastructure, District Systems, and

Microgrid elements described in Section 4.1.3(c)), which improvements are—expeeted—te_shall

satisfy Developer's Diridon Station Infrastructure Fee requirement in full.

Unless indicated elsewhere in this Agreement, Developer shall Complete each of the
foregoing Base Requirements on or before the applicable dates provided in this Agreement and
Exhibits hereto, and the Approvals; if no deadline is provided in this Agreement and Exhibits
hereto or the Approvals, the normal deadline pursuant to City rules, standards, and/or practice shall
apply. This seetienSection 4.1.1 shall not be construed to limit Developer’s obligations to comply

with all statatery-andregulatoryrequirementsExisting Standards and Applicable Laws whether

listed in this seettonSection 4.1.1 or not.

41+2-4.1.2 Community Benefits Provided By Project. In addition to the Base
Requirements, Developer agrees to provide the Community Benefits described in this Section
4.1.2. Developer acknowledges and agrees that, as a result of the benefits to Developer under this
Agreement, Developer has received good and valuable consideration for its provision of the
Community Benefits described herein, and that the City would not be willing to enter into this
Agreement without the Developer's obligation to provide, among other things, such Community

Benefits:
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Author
DISC  - Big picture topic for City/Google to continue discussing (Comments left if for context, but this section was not part of the Body of the DA discussion among Counsel. 

Author
Add language - the preference of both parties is to deliver community benefits (i.e. parks). Any price for land that needs to be taken would flow through if that land was being used to pay City obligation (I.e. parks/housing that has to be constructed elsewhere).


fa)—(b) Community Stabilization and Opportunity Pathways Fund.
[PENDING NEGOTIATIONS] Developer and/or Google, as applicable, shall establish and
provide funding for the Community Stabilization and Opportunity Pathways Fund, as described in

Exhibit H;

-(c) the Affordable Housing Program benefits described in Exhibits C
and D that exceed Developer's ebligationsBase Requirements pursuant to the City Inclusionary
Housing Ordinance (San José Municipal Code Ch. 5.08); and

fe)(d) Fee simple transfer to City of "Autumn Street Parcels" (Contiguous
parcels: 255 Autumn St., 260 & 240 N Montgomery St. San Jose, 95110, as shown on Exhibit
—JC3 (Site Plan and Legal BeseriptienDescriptions)) six (6) months after Final Approval, free
and clear of any occupants and leases, but in its otherwise as-is condition, as set forth in Exhibit
C. The Autumn Street Parcels may allow for approximately two hundred (200) units of affordable

housing, if the City approves a rezoning and any necessary project approvals and CEQA review.

4+3-4.1.3 Project Features. In addition to the Community Benefits, Developer has
opted to provide the following additional Project Features as a Public Benefit:

fa)(a) Privately-Owned Publicly Accessible Open Space

FPENDING NEGOTAHONS]. In addition to the City-Dedicated Open

Space described in Exhibit E hereto, and the Park Improvements to the City-Dedicated Open Space
described therein, Developer is providing as a Project Feature certain Privately-Owned Publicly
Accessible Open Space totaling approximately 10.2 acres (approximately seven (7) acres of which

will be further subject to Easement-Agreementsrestrictive covenants as described herein, referred

to herein as the “Covenant Privately-Owned Publicly Accessible Open Space”), generally depicted

on Exhibit E5.2 hereto and as described in the Downtown West Design Standards and Guidelines
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(referred to therein as "Project Sponsor-Owned Open Space" and-asPrivately-Owned Publiely
- herem).

Prior to issuance of a temperaryeertifieate Temporary Certificate of eeceupaneyOccupancy
for any building on the butldingdevelopment parcel corresponding to a Covenant Privately-Owned
Publicly Accessible Open Space, as provided by the schedule in Section 4.1.3(a)(i) below,
Developer shall execute and record an open space and public access easementin—favereofthe

Cityrestrictive covenant, in form and substance satisfactory to the City Attorney and substantially

in the form attached hereto as Exhibit F21 (“Easement-Agreement’);—howeverno—Easement

Restrictive Covenant”). The Public Access Restrictive Covenants shall set forth the categories,

boundaries, and limitations on use of the Covenant Private-Owned Publicly Accessible Open
Space, all in accordance with the DWDSG and this Agreement:-+the. For hours of operation, scope

of permissible park use, and public and private events/temporary closures provisions set forth in

Exhibit F3:+—-and2, which Exhibit shall be incorporated by reference into the Public Access
Restrictive Covenants, except as required for maintenance and repair, or to protect the public health
and safety, as determined by Developer/owner in its reasonable judgment. These provisions may

not be changed or modified with respect to the Covenant Privately-Owned Publicly Accessible
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Open Spaces if such change or modification would be more restrictive, or would restrict or

eliminate a permissible use, without prior approval by the Director of PRNS; provided, however,

that a permanent decrease in the Cedehours of CenduetforPublie Usesetforth—inFHxhibit

F4operation, or a QGQ]_%FHt increase or decrease in the number of private events or temporary

closures for any Covenant Privately-Owned Publicly Accessible Open Space by five percent (5%

or more shall require a public hearing by the City Council and approval by a majority vote.

In addition to the provisions included in Exhibit F2, which apply to all Privately-Owned

Publicly Accessible Open Spaces and also will be incorporated by reference into the Public Access

Restrictive Covenants, Developer may provide rules, subject to PRNS Director review and

approval, for the Privately-Owned Publicly Accessible Open Spaces regarding prohibited conduct,
which rules generally will prohibit conduct that interferes with permissible park uses and general

public use and enjoyment of the Privately-Owned Publicly Accessible Open Spaces. These rules,

and anv updates to the same, will be posted on a website and at each Privately-Owned Publicly

Accessible Open Space.

The final acreage and/or boundaries of each Covenant Privately-Owned Publicly

Accessible Open Space may be subject to adjustment pursuant to the provisions of the DWDSG.

The Privately-Owned Publicly Accessible Open Space shall also be permitted to be reconfigured
before construction as permitted by the DWDSG and/or the General Development Plan, with

approval by the Director of PBCE, in consultation with the Director of PRNS, so long as the Project

at full buildout continues to provide 7 acres of Covenant Privately-Owned Publicly Accessible

Open Space.

The public right of access to the Privately-Owned Publicly Accessible Open Spaces is a

Public Benefit that exceeds what would be required under the City's Parkland Dedication
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SUPERCEDED BY NEW LTCA LANGUAGE FROM GOOGLE ACCOMPANYING PARKLAND AGREEMENT (3/6/21)

Author
Payment amounts for Park / Housing basically settled.  Timing, triggers for other obligations still under negotiation. Concern is whether this is considered Base Requirement or Community Benefit.  This should not impact overall Community Benefit to City.  


Ordinance;; however-they, Privately-Owned Publicly Accessible Open Spaces shall not be used to

satisfy Developer’s Parkland Dedication ObligatiensObligation. The Privately-Owned Publicly

Accessible Open Space categories, design, boundaries, and programming are set forth in the

DWDSG. E

9-(1) Completion of Privately-Owned Publicly Accessible Open

Spacefb)-. Completion of the Privately-Owned Publicly Accessible Open Spaces means that City
sign-off of final inspection has occurred; however, eempletionCompletion does not include or
require completed installation of design elements, art, structures, or features not essential to the
intended use of the park by the public, so long as final installation of such elements or features
does not interfere with safe use of the open spaces; nor does Completion include or require
improvement of the fifty (50) feet of a Privately-Owned Publicly Accessible Open Spaces that
fronts an incomplete vertical parcel (the "Temporary Construction Area") to allow for safe
construction on that vertical parcel, so long as the Temporary Construction Area is relinquished
and improved within six (6) months of issuance of a_Temporary Certificate of Occupancy for the

building located on the vertical parcel.

Subject to Sections 3.3 and 11.5, Developer shall deliver the Completed Privately-Owned
Publicly Accessible Open Spaces identified in Exhibit F, within thirty (30) months following
issuance of a Temporary Certificate of Occupancy for any Building on the butdingdevelopment
parcels-as indicated in the following schedule:

e Creekside Walk at South Autumn Street (the later of DS, D9, D10, D11, D12 or D13)

e Gateway to San José (E1)

e Los Gatos Creek East (the later of E1 or E2)
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Author
Per Google (3/5) they provided details about Autumn Street property - Phase 1/ Phase 2 information; City to begin review. 

Author
Gregg working on getting them to the City
Includes
Owners title policies
Alta surveys
Phase 1s
(No phase 2s)
Property condition reports 
[Note - Some or all of this has now been provided by Google]

Author
Will need more detail regarding framework for transfer.

Author
Continued discussion item- Comments / disucssions and City Comments covered separately. 

Author
This section may not reflect all recent updates discussed on 2/25 and 2/26.  Google to add.

Author
City needs to see this exhibit.


o Thethe Meander (F Office [excluding areas between F2/F4/150 South Montgomery,
which are to be delivered within 30 months from the issuance of Temporary
Certificate(s) of Occupancy for the final building of F2, F4 or 150 South

Montgomery]));

Los Gatos Creek Park 2 (H2)

e N. Montgomery Pocket Park (B1)

e Los Gatos Creek Riparian Setback adjacent to Los Gatos Creek Connector (later of H3

and HS)

Semi-Public Open Space adjacent to a City-Dedicated Open Space shall be Completed
within thirty (30) months of issuance of a_Temporary Certificate of Occupancy for the
triggerfronting Building-As-definedinZZZ.

The following Privately -Owned Publicly Accessible Open Spaces shall be delivered
within twebveeighteen (4218) months following issuance of a temperary—eertifieateTemporary
Certificate of eceupaneyOccupancy for a Building on the buildingindicated development parcels

to-mateh, which delivery trigger is the same as for the adjacent City-dedieated-parksDedicated

Open Space, as indicated in the following schedule and as referenced in Exhibit F:

o =Los Gatos Creek Park (G1)

=Northend Park (A1)

-(@1) Term of Privately-Owned Publicly Accessible Open Space:

[ g, et Mg et s el e’ el et
' cres 1 u u u u u u u u '
a [ T R T R R Ry Ry Ry |

owned Public Parks, Los Gatos Creek Riparian Setback, and Los Gatos Creek Riparian Corridor;
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Author
@Google - City is conceptually ok with a covenant instead of an easement, provided the covenant provides the protections to ensure the space remains available for public use per agreed upon terms.  Please provide a copy of the proposed covenant for City review. 

Author
Not sure we have seen this yet

Author
No.  Need 3 day limit.  

Author
Also check exhibits for consistency. 

Author
Provide less public access?

Author
Ex. F-2 – changes in scope of uses and times..
Make it more clear. 


beundaries—of. Ea ublic Access Restrictive Covenant shall ensure the Covenant Privately-

Owned Publicly Accessible Open Spaces-may-be-subjeetto-adjustmentpursuantto-the provisions

oftheProjeetSpace is maintained and open for public use per the terms of the Public Access

Restrictive Covenant until either: (O+i) the end of DA—term)-the total-acreageuseful life of the

Building that triggers the specific Covenant Privately -Owned Publicly Accessible Open Space

he, or (11) the City

(Council approves or authorizes an alternate use of the specific Covenant Privately-Owned Publicly

Accessible Open Spacerema
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Author
Why migh this be needed?  Maybe ok to close earlier since closures are 10 PM and midnight; but opening hour of sunrise should hold.

Author
I think they are saying that these kinds of decreases face a higher public hurdle of having to go to council.

Author
Exhibit F3 distringushes between when these can be closed for public rentals (i.e., any community member) vs corporate closure for google events.  Split is already 54 days max each year for public vs 74 days each year for google.  I suggest that any change in these dates should necessitate review by PRNS or PBCE and be subject to Directors hearing.  Changes in excess of 10% should require public hearing and council vote.

There may be other possible scenarios here.  I’m open to suggestions on other ways to handle this.

Author
Google – will try to make intent  more clear. 

Author
so does this mean that the rules are no longer part of the DA?

Author
Reconfigurations need to occur ahead of construction, not after. Otherwise you could always say that 7 acres was still theoretically possible.


arties, which approval

or authorization shall require a minimum two-thirds affirmative vote of the City Council.

G)-(111) Penalty Fee For Covenant Privately-Owned PubliePublicly

Accessible Open Space Delay . For the PermanentCovenant Privately-Owned Publicly Accessible

Open Space, in the event Developer fails to Complete any PermanentPrivatel-Ownedsuch Open

Space in accordance with the Completion schedule set forth in Section 4.1.3(a)(i), subject to any

extensions that may be provided by this Agreement, Developer shall be required to pay a penalty

fee to the City (the "Private Open Space Delay Penalty Fee"). The Private Open Space Delay
Penalty Fee shall be based on the total square footage of the delayed Covenant Privately-Owned
Publicly Accessible Open Space, and shall be paid for each month the Completion of that
PermanentCovenant Privately-Owned_Publicly Accessible Open Space is delayed beyond the

thirtieth (30™) month following issuance of the-earlierof-a Temporary Certificate of Occupancy

or—a—Certifieate—of Oceupaney—for the corresponding building shown in Section 4.1.3(a)(i), as

follows:
e Months 31 to 36: Private Open Space Delay Penalty Fee of fifty cents ($0.50) per
square foot of the delayed PermanentCovenant Privately-Owned Publicly Accessible
Open Space;
e Months 37 to 42: Private Open Space Delay Penalty Fee of one dollar ($1.00) per
square foot of the delayed PermanentCovenant Privately-Owned Publicly Accessible
Open Space;

e After Month 42-te-66: Private Open Space Delay Penalty Fee of ten dollars ($10.00)

per square foot per month of the delayed Permanent—Covenant Privately-Owned

Publicly Accessible Open Space;
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the-terms-of the DevelopmentAgreementprovided, however, that the total Private Open

Space Delay Penalty Fee shall not exceed the total fair market land value at that time
and value of the Park Improvements of the delayed Covenant Privately-Owned Publicly
Accessible Open Space, subject escalation based on the Engineering News Record
Construction Cost Index, which total improvements value shall be determined by

multiplying the total acreage of that Covenant Privately-Owned Open Space by one

hundred ninety-five dollars ($195) (total acreage x $195 = total value).
Delays longer than [42 or 61] months shall constitute a default under this Agreement.

Pursuant to the terms of the Parkland Agreement, included as Exhibit E to this Agreement, the

Parties acknowledge and understand that City-shallhave-the rightto-withheld-building permits-and
certifieatesa delay in the Completion of ecetupaney-forany ene-ormeoreresidential buildings-atany
time—that—theCovenant Privately-Owned Publicly Accessible Open Space could impair the
Project’s ability to provide a cumulative minimum fifty-two (52) square feet of Completed open
space completed-{as—a-combination(inclusive of both City-Dedicated Open Space and Covenant
Privately -Owned Publicly Accessible Open Spaees)-isless-thanfifty-two-(52)-squarefeetSpace)
for each residential unit that is constructed, as set forth in and required by Exhibit E.

(iv) Transfer of Privately-Owned Publicly Accessible Open Space.
Any Privately-Owned Publicly Accessible Open Space shall only be Transferred together with the

adjacent Building or Buildings that trigger delivery of the subject Open Space, and Transferee

shall continuously provide the types of spaces and configurations, with the type of

amenities/improvements, in compliance with the applicable regulations set forth in the Project

Approvals, including the DWDSG and this Agreement.
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Author
Should acknowledge that this POPO constrction needs to be coordinated with constrcton of LG Connector City Park?

Author
This is not a defined term, and probably should be.  


fe}—(b) Publicly Available Parking Spaces. PENDING NEGOTATIONS]

Developer shall provide publicly available parking spaces within the Project in the manner and
number set forth in Exhibit K.

£é-(c) Enhanced Infrastructure, District Systems, and Microgrid. Subject to receipt

of necessary state and non-City agency permits and approvals, the Project swil-neladeproposes a
District Systems approach to handle many of its utilities—such as electricity, thermal, wastewater,
recycled water, and solid waste, as described in Exhibit I. The Project's Infrastructure Plan (Exhibit
I) also includes enhanced right of way improvements, utility upgrades and relocation,
undergrounded overhead power and communication lines, rehabilitation work to Los Gatos Creek,
and replacement of the San Fernando Bridge as additional Project Features. In addition, if feasible,
the Project will connect some or all buildings to an electric microgrid, as described in Exhibit J.

(d) Workforce, Learning, and Education. Developer and/or Google, as
applicable, will provide the additional Workforce, Learning, and Education benefits described in
Exhibit G.

fe)(e) AB 900; Environmental Leadership Project Features. As described in Recital

1, the Project is an Environmental Leadership Project pursuant to AB 900. As such, Developer has

committedto-providingincluded as part of its AB 900 package the following Project Features: the

Project will be designed in pursuit of LEED for Neighborhood Development Gold Certification

based on requirements in effect as of the Effective Date, with efforts to design vertical office

buildings destgned-to meetbe eligible for LEED Gold Certification based on requirements in effect

as of the Effective Date; and the Project would offset emissions, resulting in a—"Net—Zere

Emisstons'preteetno net new greenhouse gas emissions, in part through a combination of design

measures intended to reduce energy consumption described in Exhibit I and in the FEIR, switching
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Author
This deletion would allow Google to transfer POPOs separately from the triggering building, which runs counter to City's position that they be kept together.  Topic of continued discussion…

Author
This is a new proposal to discuss, and is based on the City's interests in the adjacent properties which warrant City consideration of acquisition if the POPO property to be sold.

The City also is interested in the same right of first offer for the area between H5 and H6  if that ever goes on sale, although language has not been drafted language at this point.


to equipment utilizing lower emission energy sources, water use and vehicular movement

efficiencies, and purchasing GHG @issions offsets.

4.2 Community Benefits Adjustments.

4.2.1 Definition. "Community Benefits Adjustment" [PENDING

NEGOTIATION].

4.2.2 Community Benefits Adjustments Due to Acquisition by DISC Agencies or

Other Transit Agencies. [PENDING NEGOTIATIONS]

4.2.3 Community Benefits Adjustment Due to Construction Crane Policy.

[PENDING NEGOTIATIONS]

42-4.3 Conditions to Performance of Public Benefits. Developer's obligation to perform
Public Benefits is expressly conditioned upon the satisfaction of each and all of the following
conditions precedent:
421-4.3.1 Final Approval has occurred for all Approvals;
42.24.3.2 The City and any applicable Non-City Agency(ies) shall have performed
or granted all of their respective actions, approvals or authorizations and/or issued such permits or
licenses required in order to permit Developer to Commence Construction of the Building(s) or
Project component(s) to which the particular Public Benefit applies, and Final Approval shall have
occurred for same except to the extent that such actions, approvals or authorizations, or permits or
licenses have not been performed or granted due to the failure of Developer to timely initiate in

conformance with the Approvals and then diligently and isusing Good Faith_Efforts pursue such

actions, approvals, authorizations, or issuancesH-ANGUAGE-PENDING NEGOHATIONSE

and
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Author
I thought we deleted this in last mark up. 

Author
See deleted text.  City does not agaree to language.  


423-4.3.3 Developer shall have obtained all Subsequent Approvals necessary to
Commence Construction of the applicable Building(s) or Project component(s) to which the Public
Benefit applies, and Final Approval shall have occurred for same, except to the extent that such
Subsequent Approvals have not been obtained or Final Approval has not occurred for same due to
the failure of Developer to timely initiate in conformance with the Approvals and then diligently

and #using Good Faith_Efforts pursue such Subsequent ApprovalsHEANGUAGE PENDING

NEGOHAHONSH;

Except as expressly set forth in any of the applicable Exhibits to this Agreement, and in
addition to any other available remedy, whenever this Agreement requires completion of a Public

Benefit at or before Completion of a Building, the City may withhold a Final Certificate of

Occupancy for that Building until the required Public Benefit is Completed.

434.4 No Additional CEQA Review Required: Reliance on FEIR for Future Discretionary

Approvals4-3-1-. The Parties acknowledge that the FEIR prepared for the Project complies with
CEQA. The Parties further acknowledge that (a) the FEIR contains a thorough analysis of the
Project and possible alternatives, (b) the MMRP has been adopted to eliminate or reduce to an
acceptable level certain adverse environmental impacts of the Project, and (c) the City Council
adopted CEQA Findings, including a statement of overriding considerations in connection with
the Approvals, pursuant to CEQA Guidelines Section 15093, for those significant impacts that
could not be mitigated to a less than significant level. For these reasons, the City shall rely on the
FEIR, to the@atest extent possible in accordance with applicable Laws, in all future discretionary
actions related to the Project; provided, however, that nothing shall prevent or limit the discretion
of the City to conduct additional environmental review, at Developer's expense, in connection with

any Subsequent Approvals to the extent that such additional environmental review is required by
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Author
This needs to be fair market value at that time; city not ok with land value escallting at CCI. 

If value continues to go up, will penalty still accrue?

Author
This does not address the land aspect of the failure to provide a POPO.  This needs a final end date by which the POPO woudl need to be provided, and if not provided by that date, in addition to the delay fee, Google would pay the City an amount representing [fair market value?] of the land area.  

Author
Agree.  The declined our proposal and reveted to their original request.  If we keep their language then I proposed: at Month 42 they should just pay the value of the land + imporvements + 20% penalty (or some other perecentage)? This gives the 42 months to be their out date as they seem to want bt creates more pain for them to not deliver.  Alternatively and value should be determined as FMV; not escalated by ENR. Our land values in park fees are only $74/SF so they start lower than current market.   Using ENR we will never catch up.

Author
add in: "...and this would constitute a default under the parkland agreement"

Author
provided that if there are multiple trigger buildings, the associated trigger building shall be NO LESS THAN 100K SF of office or residential. 


applicable Laws, including CEQA. Developer acknowledges that if the City determines, based on

additional required environmental review in accordance with CEQA, that the modified project will

result in significant new effects or substantially increases the severity of effects beyond those
identified in the FEIR for the Project, City may require, and Developer shall comply at its expense
with all additional mitigation measures required to mitigate such impacts.

4.4.1 Compliance with CEQA Mitigation Measures. Developer shall comply with

all Mitigation Measures imposed as applicable on each Project component, except for any
Mitigation Measures that are expressly identified as the responsibility of a different party or entity.
Without limiting the foregoing, Developer shall be responsible for the completion of all Mitigation
Measures identified as the responsibility of the "owner" or the "project sponsor" or the "project
applicant". The Parties expressly acknowledge that the FEIR and the associated MMRP are
intended to be used in connection with each of the Approvals and any Subsequent Approvals to
the extent appropriate and permitted under applicable Law. Nothing in this Agreement shall limit
the ability of the City to impose conditions on any new, discretionary permit resulting from a
modification to the Project, as such conditions are determined by the City to be necessary to
mitigate potentially significant adverse environmental impacts identified through any
subsequently required CEQA process and associated with that Project modification or a
Subsequent Approval or permit; provided, however, any such conditions must be in accordance
with applicable Law.

4-4-4.5 Nondiscrimination. In the performance of this Agreement, Developer agrees not to

discriminate against any employee, City employee working with any Developer's contractor or
subcontractor, applicant for employment with such contractor or subcontractor, or against any

person seeking accommodations, advantages, facilities, privileges, services, or membership in all
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business, social, or other establishments or organizations, on the basis of the fact or perception of
a person's race, color, creed, religion, national origin, ancestry, age, height, weight, sex, sexual
orientat gender identity, domestic partner status, marital status, disability or Acquired Immune
Deficiency Syndrome or HIV status (AIDS/HIV status), or association with members of such
protected classes, or in retaliation for opposition to discrimination against such classes.

454.6 City Cost Recovery

4-51-4.6.1 Developer shall timely pay to the City all applicable Impact Fees with
respect to the Project or the Project Site as set forth in Section 5.8.

4-52-4.6.2 Except as otherwise set forth in this Agreement and/or the Exhibits
hereto, Developer shall timely pay to the City all applicable Processing Fees with respect to the
processing or review of applications for the Approvals and Subsequent Approvals as set forth in
Section 5.8.

4-53-4.6.3 Developer shall pay to the City all City Costs incurred in connection
with the drafting and negotiation of this Agreement, and defending the Approvals as set forth in
Section 7.4, and in processing and issuing any Subsequent Approvals or administering this
Agreement (except for the costs that are covered by Processing Fees), within sixty (60) days
following receipt of a written invoice complying with Section 4.5.4 from the City. [LANGUAGE
RE: CITY COSTS T SUBSEQUENT APPROVALS PENDING NEGOTIATIONS]

4-54-4.6.4 The Parties shall enter into a Reimbursement Agreement with respect to the

Processing Fees and City Costs pursuant to which Developer shall reimburse the City for
Processing Fees and City Costs incurred in performing work in connection with coordinating and
processing Subsequent Approvals required to implement the Project, including but not limited to

any further environmental review, Conformance Review Applications, phased final subdivision
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Author
Markup/comments included in separate document.

Author
City /Google discussing alternate approaches. 

Author
Google need to address what happens if Developer has produced something that doesn’t comply with DSG, etc? 

Author
See text revisions.


maps, and grading and building permits, all on an expedited basis. The Reimbursement Agreement
shall establish the City's commitment to process Subsequent Approvals on an expedited basis and
the terms for Developer's reimbursement to the City for such Processing Fees and City Costs, and
shall set forth (i) the scope of city costs eligible for reimbursement; (i1) a process for the parties to
agree to an annual (or other applicable period based on the anticipated scope of the work) budget
of City Costs based on anticipated schedule of reimbursable work, a reconciliation process for
bud@inconsistencies, and a process for periodically reducing or augmenting the budget where
necessary; (iii) Developer's rights to review or challenge City Costs; (iv) Developer’s rights to

review and verify for reasonableness consultant scopes of work, expenses, and budgets; (v) the

City's responsibility for tracking, maintaining, and reporting Processing Fees and City Costs

incurred in relation to an approved budget; (vi) the process for Developer's payment of Processing
Fees and City Costs; and (vii) any other related terms mutually agreed upon between the Parties.
The Reimbursement Agreement shall be in a form agreed upon between the parties.

4-6-4.7 Prevailing Wages. Developer acknowledges that Developer shall be required to pay

prevailing wages to all persons performing labor in the construction of public improvements on
the Project Site to the extent required by California law, including specifically the California Labor
Code, the California Public Resources Code, and the requirements of the Department of Industrial
Relations, and as may be required by the Municipal Code or City rules, regulations, or policies.
Developer shall include this requirement in any contract entered into by Developer for the

construction of any such public improvements. Upon request, Developer and its contractors shall

provide to City any workforce payroll records as needed to confirm compliance with this Section.
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Author
Google's proposed language could allow for a minimal application that is not consistent with the Project Approvals and be deemed to have timely initiated and diligently pursued approvals, which is problematic.  Proposed deletion. 

Author
Google: Same comment – failure based on compliance not just on timing. 

Author
see revisions

Author
Same comment as above regarding inconsistent applications. Proposed deletion. 


4-7-4.8 Indemnification of City. To the fullest extent by law, Developer shall indemnity,

reimburse, and hold harmless the City and its officers, agents and employees (the "City Parties")
from and, if requested, shall defend them against any and all loss, cost, damage, injury, liability,
judgments, attorney fee awards, and claims ("Losses") arising or resulting directly or indirectly
from (i) any third party claim arising from a Default by Developer under this Agreement, (ii)
Developer's failure to comply with any Approval, Subsequent Approval or Non-City Approval,
(i11) the failure of any improvements constructed pursuant to the Approvals, Subsequent
Approvals, or this Agreement, to comply with any Federal or State Laws, the Existing Standards
or any permitted Future Changes to Existing Standards, (iv) any accident, bodily injury, death,
personal injury, or loss of or damage to property occurring on a Project Site (or off-site, with regard
to the Public Improvements) in connection with the construction by Developer or its agents or
contractors of any improvements pursuant to the Approvals, Subsequent Approvals or this
Agreement, (v) a Third-Party Challenge instituted against the City or any of the City Parties, (vi)
any dispute between Developer, its contractors or subcontractors, any other third party, or any
combination thereof, relating to the construction of any part of the Project, including but not
limited to disputes related to prevailing wage requirements, and (vii) any dispute between
Developer and any Transferee or any subsequent owner of any portion of the Project Site or
development thereof relating to any assignment of this Agreement or the obligations that run with
the land, or any dispute between Developer and any Transferee or other person relating to which
party is responsible for performing certain obligations under this Agreement, each regardless of

the negligence of, and regardless of whether liability without fault is imposed or sought to be
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imposed on, the City or any of the City Parties, except to the extent that such indemnity is void or
otherwise unenforceable under applicable Law, and except to the extent such Loss is the result of
the sole negligence or willful misconduct of any City Party. The foregoing indemnity shall include,
without limitation, reasonable attorneys' fees and costs and the City's reasonable cost of
investigating any claims against the City or the City Parties. All indemnifications set forth in this
Agreement shall survive the expiration or termination of this Agreement.

4714-4.8.1 The City shall promptly notify Developer of any claim, action or
proceeding within the scope of this Section and the City shall cooperate fully in the defense of any
such claim or action, but shall have the right to resolve any challenge, in any manner, in its sole
discretion, provided, however, Developer's consent shall be required if the resolution of the
challenge shall require a payment by Developer or limit Developer's rights under this Agreement.
The City shall invoice Developer for any City costs or fees for which Developer is responsible
under Section 4.7 in the manner and subject to the provisions of Section 4.5, including pursuant to
a Reimbursement Agreement.

5-5. VESTING AND CITY OBLIGATIONS

5-4+-5.1 Vested Rights. By granting the Approvals, the City has made a policy decision that
the Project, as described herein and as may be modified in accordance with the Approvals, is in
the best interests of the City and promotes the public health, safety and welfare. Developer shall
have the vested right to develop the Project as set forth in this Agreement, and authorized by the
Approvals, including but not limited to, the Downtown West Planned Development Zoning
District, the General Development Plan, the Downtown West Planned Development Permit, the
Vesting Tentative Map for Downtown West, and including without limitation with the following

vested elements: the land uses, height and bulk limits, including the maximum density, intensity
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and gross square footages, the permitted uses, the provisions for open space, and Impact Fees
(collectively, the "Vested Elements"). The Vested Elements are subjo and shall be governed
by Applicable Laws. The expiration of any building permit or Approval shall not limit the Vested
Elements, and Developer shall have the right to seek and obtain subsequent building permits or
approvals, including Subsequent Approvals at any time during the Term, any of which shall be
governed by Applicable Laws. Each Subsequent Approval, once granted, shall be deemed an
Approval for purposes of this Section 5.1.

52-5.2 Existing Standards. The City shall process, consider, and review all Subsequent

Approvals in accordance with (i) the Approvals, (i1) the San José General Plan, the Municipal
Code (including the Subdivision Code), amendments to the Municipal Code set forth in City
Council Ordinance No.  and all other applicable City policies, rules, and regulations, as each
of the foregoing is in effect on the Effective Date ("Existing Standards"), as the same may be
amended or updated in accordance with permitted Future Changes to Existing Standards as set
forth in Section 5.6, and (iii) this Agreement (collectively, "Applicable Laws").

53 53 Criteria for Subsequent Approvals: Limitation on City's Future Discretion.

Developer shall be responsible for obtaining any required Subsequent Approvals. The City, in
granting the Approvals and vesting the Project through this Agreement, is limiting its future
discretion with respect to Subsequent Approvals to the extent that they are consistent with the
Approvals and this Agreement. The City acknowledges and agrees that (i) Developer's
commitment to provide the various benefits described in this Agreement is, in part, consideration
for the City's agreement to limit its discretion with respect to Subsequent Approvals and to process
Subsequent Approvals in a prompt and efficient manner, and (ii) the City's inability or refusal to

process Subsequent Approvals in such manner and otherwise in accordance with this Agreement
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Author
????

Author
Timing – Deposit with draw down approach is inconsistent within 60 days payment after City issues invoice – 

GLOBAL Comment: Cite to reimbursement agreement,and keep it general here. 

Author
Or use template from Reimbursement Agreements #1 and #2.


and the Approvals may cause Developer significant harm. Accordingly, in no event shall a City

Agency deny or withhold issuance of a Subsequent Approval based upon items that are in
compliance with the Approvals and this Agreement, and shall consider all such applications

ursuant to the procedures set forth in the Approvals (including the Downtown West Planned

Development Zoning District and its accompanying General Development Plan, the Downtown

West Design Standards and Guidelines), as applicable, and in accordance with its customa

practices (subject to the requirements of this Agreement). Subject to the requirements of this
Agreement, the City shall not impose any new condition for a Subsequent Approval that conflicts
with the Approvals, except when such condition is necessary to bring the Subsequent Approval
into compliance with Applicable Laws. For any part of a Subsequent Approval request that has
not been previously reviewed or considered by the applicable City Agency (such as additional
details or plans), the City Agency shall exercise its discretion consistent with the Approvals and
otherwise in accordance with the City's customary practice (but subject to the requirements of this
Agreement). City Agency discretion for certain Subsequent Approvals, including but not limited
to Conformance Review Applications, shall be exercised consistent with the General Development
Plan, Downtown West Planned Development Permit, and other Approvals as applicable.
Consequently, the City shall not use its discretionary authority to change the policy decisions
reflected by_the Approvals and this Agreement or in such manner as would prevent or delay
development of the Project as contemplated in the Approvals and this Agreement. If the City denies
any application for a Subsequent Approval that implements the Project as contemplated by the
Approvals, then such denial must be consistent with Applicable Laws and the City must specify
in writing the reasons for such denial and shall suggest, in a detailed writing, modifications

required for approval of the application. Any such specified modifications shall be consistent with
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Applicable Laws and City staff shall promptly approve the application if it is subsequently
resubmitted for City review and corrects or mitigates, to the City's reasonable satisfaction, the
stated reasons for the earlier denial in a manner that is consistent and compliant with Applicable
Laws and does not include significant new or additional information or materials that give the City
a reason to object to the application under the standards set forth in this Agreement. Nothing in the
foregoing shall impact or limit the City's discretion with respect to: (i) proposed Subsequent
Approvals that seek a Material Change [SUBJECT TO DISCUSSIONS ON MATERIAL
CHANGE LANGUAGE] to the Approvals, or (ii) City approvals of subsequent tentative maps or
vesting tentative maps, to the extent required by Law, not contemplated by the Approvals; (iii1)
City’s ability to address any public health, or safety concerns ercemphanee, or to comply with
applicable State or Federal Laws. Until such time as the City approves the application for
Subsequent Approval, Developer shall have no obligation to provide any of the Public Benefits
specifically associated with the development that is the subject of the Subsequent Approval.

Notwithstanding the foregoing, and for clarity, deviations or modifications authorized to be

approved pursuant to procedures established by the General Development Plan, without requiring

amendment to the GdE!al Development Plan, shall not constitute a Material Change. By way of

example and without limitation, approval of allowable transfers and allowable conversions

described on Sheet 3.03 of the General Development Plan and of minor modifications, exceptions,

deferrals, amendments to the Planned Development Permit, including DWDSG, DISC process,

each as described on Sheet 8.02 of the General Development Plan would not constitute Material

Changes. Additionally, adjustments, deviations or modifications authorized to be approved

pursuant to procedures established by the Planned Development Permit, and Non-Material
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Amendments authorized by the Downtown West Improvement Standards and Infrastructure Plan

54-5.4 Future Changes to Existing Standards. [PENDING NEGOTIATIONS AND
AGREEMENT WRT GDP LANGUAGE] All future changes to Existing Standards and any other
Laws, plans, or policies adopted by the City or adopted by voter initiative after the Effective Date
("Future Changes to Existing Standards") shall apply to the Project and the Project Site, except to
the extent they conflict with this Agreement, or the terms and conditions of the Approvals. In the
event of such a conflict, the terms of this Agreement and the Approvals shall prevail, subject to
the terms of this Section 5-45.6.

5:41-5.4.1 Future Changes to Existing Standards shall be deemed to conflict with
Allthis Agreement and the Approvals if they:

fa)(a) limit or reduce the density or intensity of the Project, or any part
thereof, or otherwise require any reduction in the square footage or number of proposed Buildings
or change the location of proposed Buildings or change or reduce other improvements from that
permitted under this Agreement for the Project, the Existing Standards, or the Approvals;

5)-(b) limit or reduce the height or bulk of the Project, or any part thereof,
or otherwise require any reduction in the height or bulk of individual proposed Buildings or other
improvements that are part of the Project from that permitted under this Agreement, the Existing
Standards, or the Approvals;

fe)-(c) limit, reduce or change the location of vehicular access or parking

from that permitted under this Agreement, the Existing Standards, or the Approvals;
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f-(d) limit any land uses for the Project from that permitted under this
Agreement, the Existing Standards, the Approvals, or the Existing Uses;

fe}(e) change or limit the Approvals or Existing Uses;

5-(f) materially limit or control the rate, timing, phasing, or sequencing of
the approval, development, or construction of all or any part of the Project in any manner, including
the demolition of existing Buildings at the Project Site;

f23-(g) require the issuance of permits or approvals by the City other than
those required under the Existing Standards, except as otherwi@rovided in Section 5.6.2;

-(h) limit or control the availability or the type or nature of public utilities,
services, or facilities, or any privileges or rights to public utilities, services, or facilities for the
Project as contemplated by the @rovals;

(1) conflict with, or otherwise limit, control, or change the management,
delivery, or governance of a Privately-Owned Publicly Accessible Open Space as set forth in this
Agreement;

() _materially and adversely limit the processing or procuring of
applications and approvals of Subsequent Approvals that are consistent with Approvals; or

Ha-(k) impose; increase or decrease any Impact Fees, as they apply to the
Project, except as permitted under Section 5.6.2.

SA2HPENDING NEGOTHATON}5.4.2 Pursuant to the Downtown West Planned
Development Zoning District and General Development Plan, Developer may request to have a
Future Change to Existing Standards that is different or conflicts with this Agreement and the
Approvals applied to the Project or the Project Site. Developer must make such a request in writing

to the Director of PBCE, and the request shall identify the specific standard and state a rationale
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for the request. The Director of PBCE may approve the request in his or her sole_reasonable
discretion; provided, however, that if the application of such Future Change to Existing Standards
would constitute a Material Change, the application of such Future Change to Existing Standards
shall require the approval of the City Council. The Director of PBCE's or the City Council’s
decision, as applicable, to approve or disapprove Developer's request is not subject to appeal. If
Developer's request is approved, the Future Change to Existing Standards shall be deemed to be
an Existing Standard. Nothing in this Agreement shall preclude Developer from pursuing any
challenge to the application by the City of any Future Changes to Existing Standards to all or part
of the Project Site.

543-5.4.3 The Parties acknowledge that, for certain parts of the Project, Developer
must submit a variety of applications for Subsequent Approvals before Commencement of
Construction. Developer shall be responsible for obtaining all Subsequent Approvals before the
start of any construction to the extent required under Applicable Law. Notwithstanding anything
in this Agreement to the contrary, when considering any such application for a Subsequent
Approval, the City shall apply the then-applicable provisions, requirements, rules, or regulations
that are contained in the California Building Standards Code, as amended by the City, including,
without limitation, the requirements of the City’s Building Code, Housing Code, Mechanical
Code, Electrical Code, Plumbing Code, Fire Code, and other uniform construction codes
applicable on a City-Wide basis or within the DSAP's Boundaries, to the same or similarly situated
uses and applied in an equitable and non-discriminatory manner. E

5-5-5.5 Filing of Subdivision Maps. Developer shall have the right, from time to time and

at any time, to file subdivision-related applications (including but not limited to applications for

tentative maps, vesting tentative maps, final maps or phased final maps, lot line adjustments, lot
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mergers, and certificates of compliance) with respect to some or all of the Project Site, to
subdivide, reconfigure, or merge the parcels comprising the Project Site as may be necessary or
desirable in order to develop a particular part of the Project as shown generally in Exhibit B. The
specific boundaries of parcels shall be set by Developer in accordance with all applicable
subdivision and development standards and approved by the City during the subdivision process.
Nothing in this Agreement shall authorize Developer to subdivide or use any of the Project Site
for purposes of sale, lease, or financing in any manner that conflicts with the Subdivision Map Act
or with the Subdivision Code. Nothing in this Agreement shall prevent the City from enacting or
adopting changes in the methods and procedures for processing subdivision and parcel maps so
long as such changes do not conflict with the provisions of this Agreement, including any timing
requirements set forth herein or in the Exhibits, or with the Approvals.

5.6-5.6 Impact Fees: Processing Fees.

5:6-1-5.6.1 Generally. The Project shall be subject to only those Processing Fees

and Impact Fees as set forth in this Section 5:65.8, and the City shall not impose any new

Processing Fees or Impact Fees on the development of the Project or impose new conditions or
requirements for the right to develop the Project (including required contributions of land, public
amenities, or services) except as set forth in this Agreement. The Parties acknowledge that the
provisions contained in this Section 5-65.8 are intended to implement the intent of the Parties that
Developer have the right to develop the Project pursuant to specified and known criteria and rules,
and that the City receive the benefits which will be conferred as a result of such development
without abridging the right of the City to act in accordance with its powers, duties and obligations,

except as specifically provided in this Agreement.
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5:6-2-5.6.2 Applicable Impact Fees . The Impact Fees that apply to the Project are
those Impact Fees set forth in Exhibit M hereto.

fa)-(a) The Parties acknowledge that the Diridon Infrastructure Fee is
otherwise an applicable Impact Fee. However, in-lieu of paying the fee, Developer maywill
construct the-in-kind infrastructure improvements as more particularly described in Exhibit 1.

) (b) The Parties acknowledge that the Parkland Dedication requirements
of Chapter 19.38 of the San Jos¢ Municipal Code, including payment of the Parkland Fee,
otherwise apply to the Project. Developer will satisfy this obligation as more specifically described
in Exhibit E and the exhibits and schedules thereto, subject to the default provisions provided
therein. To the extent any Parkland Fee is owed, it shall be the Parkland Fee in effect upon the
Effective Date of this Agreement, which Fee is reflected in Exhibit E3, subject only to escalation
based on the Engineering News Record Construction Cost Index for the San Francisco area.

5-:63-5.7 Processing Fees; Reimbursement Agreement. Processing Fees for the Project

shall be limited to the Processing Fees in effect, on a City-Wide basis or within the DSAP's

Boundaries, applicable to the same or similarly situated (i) uses or (ii) work that Developer is

asking the City to undertake, and applied in an equitable and non-discriminatory manner, at the

time that Developer applies for the Subsequent Approval for which such Processing Fee is payable

in connection with the applicable portion of the Project.

57— Hntentionally Omitted The Reimbursement Agreement to be entered into between
City and Developer pursuant to Section 4.5.4 shall provide for Processing Fees paid by Developer
to be credited against any Developer obligation to pay City Costs in connection with City

processing of Subsequent Approvals.}
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5.8-5.8 Public Health and Safety: Changes in Federal or State Laws.

5-84-5.8.1 City's Exceptions. Each City Agency having jurisdiction over

the Project shall exercise its discretion under this Agreement in a manner that is consistent with
the public health and safety and shall at all times retain its respective authority to take any action
that is reasonably necessary to protect the physical health and safety of the public, abate public
nuisance, (the "Public Health and Safety Exception"), or that is reasonably calculated and
narrowly drawn to comply with applicable changes in Federal or State Law affecting the physical
environment (the "Federal or State Law Exception"), including the authority to condition or deny
a Subsequent Approval, or to adopt a new Law applicable to the Project, so long as such condition
or denial or new regulation (i) is limited solely to addressing a specific and identifiable issue in
each case required to protect the physical health and safety of the public, or (ii) is required to
comply with a Federal or State Law, and (iii) is applicable City-wide, or within the DSAP's
Boundaries, to the same or similarly situated uses and applied in an equitable and non-
discriminatory manner, and in the case of each of (i), (i1) and (iii) is not for independent
discretionary policy reasons that are inconsistent with the Approvals or this Agreement Developer
retains the right to dispute any City reliance on the Public Health and Safety Exception or the
Federal or State Law Exception.

5:82-5.8.2 Changes in Federal or State Laws. If Federal or State Laws issued,

enacted, promulgated, adopted, passed, approved, made, implemented, amended, or interpreted
after the Effective Date have gone into effect and (i) preclude or prevent compliance with one or
more provisions of the Approvals or this Agreement, or (ii) materially and adversely affect
Developer's or the City's rights, benefits, or obligations, such provisions of this Agreement shall

be modified or suspended as may be necessary to comply with such Federal or State Law. In such
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event, this Agreement shall be modified only to the extent necessary or required to comply with

such Law, subject to the provisions of Section 5-8-45.10.4, as applicable.

583 5.8.3 Changes to Development Agreement Statute or Development

Agreement Ordinance. This Agreement has been entered into in reliance upon the provisions of

the Development Agreement Statute and the Development Agreement Ordinance. No amendment
of or addition to the Development Agreement Statute or Development Agreement Ordinance that
would affect the interpretation or enforceability of this Agreement or increase the obligations or
diminish the development rights of Developer hereunder, or increase the obligations or diminish
the benefits to the City hereunder, shall be applicable to this Agreement unless such amendment
or addition is specifically required by Law or is mandated by a court of competent jurisdiction. If
such amendment or change is permissive rather than mandatory, this Agreement shall not be
affected.

5-84-5.8.4 Termination of Agreement. If any of the modifications, amendments or

additions described in Section 5.8.2 or Section 5-8-35.8.3 or any changes in Federal or State Laws

described above would materially and adversely affect the construction, development, use,
operation, or occupancy of the Project as currently contemplated by the Approvals, or any material
portion thereof, such that the Project becomes economically infeasible as reasonably determined
by Developer (a "Law Adverse to Developer"), then Developer shall notify the City and propose
amendments or solutions that would maintain the benefit of the bargain (that is this Agreement)
for both Parties. If any of the modifications, amendments, or additions described in Sections

5:8-25.8.2 or Section 5-8-35.8.3 or any changes in Federal or State Laws described thereunder

would materially and adversely affect or limit the Community Benefits (a "Law Adverse to the

City"), then the City shall notify Developer and propose amendments or solutions that would
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maintain the benefit of the bargain (that is this Agreement) for both Parties. Upon receipt of a

notice under this Section 5-8-45.8.4, the Parties agree to meet and confer in Good Faith for a period

of not less than ninety (90) days in an attempt to resolve the issue. If the Parties cannot resolve the
issue in ninety (90) days or such longer period as may be agreed to by the Parties, then the Parties
shall mutually select a mediator at JAMS in San José for nonbinding mediation for a period of not
less than thirty (30) days. If the Parties remain unable to resolve the issue following such
mediation, then (i) Developer shall have the right to terminate this Agreement following a Law
Adverse to Developer, upon not less than thirty (30) days prior notice to the City, and (i1) the City
shall have the right to terminate this Agreement following a Law Adverse to the City, upon not
less than thirty (30) days prior notice to Developer; provided, notwithstanding any such
termination, Developer shall be required to eempleteComplete the Public Benefits for

development eemmeneedfor which substantial site work, including any demolition, grading and

foundation work, has occurred in connection with any particular new Building as set forth in

Section 4.

5:9-5.9 No Action to Impede Approvals. Except and only as required under Section 5-85.8,

the City shall take no action under this Agreement, nor impose any condition on the Project, that
would conflict with this Agreement or the Approvals. An action taken or condition imposed shall
be deemed to be in conflict with this Agreement or the Approvals if such actions or conditions

result in the occurrence of one or more of the circumstances identified in Section 5-415.6.1.

540-5.11 Estoppel Certificates. Developer may, at any time, and from time to time, deliver
notice to the Director of PBCE requesting that the Director of PBCE certify to Developer, a
potential Transferee, or a potential lender to Developer, in writing that to the best of the Director

of PBCE's knowledge: (i) this Agreement is in full force and effect and a binding obligation of the
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Parties; (ii) this Agreement has not been amended or modified, and if so amended or modified,
identifying the amendments or modifications and stating their date and providing a copy or
referring to the recording information; (iii) Developer is not in Default in the performance of its
obligations under this Agreement, or if in Default, to describe therein the nature and amount of
any such Defaults; and (iv) the findings of the City with respect to the most recent annual review
performed pursuant to Section 8 of this Agreement. The Director of PBCE, acting on behalf of the
City, shall execute and return such certificate within forty-five (45) days after receipt of the
request.

5-4H-5.11 Existing, Continuing Uses and Interim Uses. The Parties acknowledge that the

Existing Uses are lawfully authorized uses and may continue as such uses may be modified by the
Project, provided that any modification thereof not a component of or contemplated by the Project
is subject to the Zoning Code and the applicable provisions of Section 5. Developer may install

interim or temperarylimited term and/or special event uses on the Project Site as provided for in,

and consistent with, the requirements of the Downtown West Planned Development Zoning
District, the accompanying General Development Plan, and/or the Downtown West Planned
Development Permit.

542-5.12 Taxes. Nothing in this Agreement limits the City's ability to impose new or
increased taxes or special assessments, or any equivalent or substitute tax or assessment, provided
(1) the City shall not institute on its own initiative proceedings for any ne@ increased special tax
or special assessment for a land-secured financing district (including the special taxes under the
Mello-Roos Community Facilities Act of 1982 (Government Code §§ 53311 ef seq.) but not
including business improvement districts or community benefit districts formed by a vote of the

affected property owners) that includes the Project Site unless Developer gives its express, prior
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written consent (which it may withhold in its reasonable discretion) to or specifically requests such
proceedings, and (ii) no such tax or assessment shall be targeted or directed at the Project,
including, without limitation, any tax or assessment targeted solely at all or any part of the Project
Site, unless Developer gives its express, prior written consent (which it may withhold in its
reasonable discretion) to or specifically requests such proceedings. Nothing in the foregoing
prevents the City from imposing any tax or assessment against the Project Site, or any portion
thereof, that is enacted in accordance with Law and applies on a City-Wide or area-wide basis to
the same or similarly situated property or uses in an equitable and non-discriminatory manner.

In any construction contract entered into by Developer for the construction of
improvements in the Project, Developer shall include a provision substantially as follows:

“Prior to making any purchase of materials, machinery, tools, fixtures, or equipment in
excess of one million dollars ($1,000,000.00), the general contractor (or subcontractor, as
applicable) shall obtain a sub-permit of its seller’s permit designating the Property Site (insert
address) as the jobsite using the State of California Board of Equalization form BOE-530
(Schedule C — Detailed Allocation by Suboutlet of Combined State and Uniform Local Sales and

Use Tax).”

6-6. NO DEVELOPMENT OBLIGATION

Except as set forth in this Agreement and the Approvals, including, without limitation, the
Ten Year and Twenty Year Development Obligations and other requirements set forth in Section
2.2, the timing of delivery of Public Benefits as set forth in Exhibit C, D, E, and I, and the timing
or phasing requirements forth in the FEIR and MMRP, there is no requirement under this

Agreement that Developer initiate or complete development of the Project, or any portion thereof,
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or that development be initiated or completed within any period of time or in any particular order.
The development of the Project is subject to numerous factors that are not within the control of
Developer or the City, such as availability of financing, interest rates, access to capital, and such
other factors. Except as expressly required by this Agreement and the Approvals, the City
acknowledges that Developer may develop the Project in such order and at such rate and times as
Developer deems appropriate within the exercise of its sole and subjective business judgment. In
Pardee Construction Co. v. City of Camarillo, 37 Cal.3d 465 (1984), the California Supreme Court
ruled that the failure of the parties therein to provide for the timing of development resulted in a
later adopted initiative restricting the timing of development and controlling the parties' agreement.
It is the intent of the Parties to avoid such a result by acknowledging and providing for the timing
of development of the Project in the manner set forth herein. The City acknowledges that such a
right is consistent with the intent, purpose and understanding of the Parties to this Agreement, and
that without such a right, Developer's development of the Project would be subject to the
uncertainties sought to be avoided by the Development Agreement Statute, the Development
Agreement Ordinance and this Agreement.

7-7.MUTUAL OBLIGATIONS

74+-7.1 Notice of Completion, Revocation or Termination. Upon any early revocation or

termination of this Agreement (as to all or any part of the Project Site) under the circumstances
and in the manner permitted herein, the Parties agree to execute, if requested in writing by the
other Party, a written statement acknowledging such revocation or termination in the form attached
as Exhibit N, signed by the appropriate agents of the City and Developer, and record such
instrument in the Official Records. In addition, upon Developer's request, when one or more

Buildings have been Completed, and all of the BPublic Benefits, PublieBenefits;—and other
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obligations and requirements tied to those specific Buildings have also been eempletedCompleted,

as more specifically set forth in the Notice of Completion, the City and Developer shall execute

and record a Notice of Completion in the form attached as Exhibit N for the applicable property
on which the Buildings, other facilities or improvements, or any combination thereof, are located.

72-7.2 General Agreement to Cooperate. As set forth in Section 5.3 above, in this Section

7.2 (including Section 7.2.1 below) and elsewhere in this Agreement, the Parties agree to cooperate
with one another to expeditiously implement the Project in accordance with the Approvals, any
Subsequent Approvals and this Agreement, and to undertake and complete all actions or
proceedings reasonably necessary or appropriate to ensure that the objectives of this Agreement,
the Approvals and any Subsequent Approvals are implemented, including any stated review
periods therein. Except for ordinary administrative costs of the City, nothing in this Agreement
obligates the City to spend any sums of money or incur any costs other than City Costs or costs
that Developer must reimburse through the payment of permitted Processing Fees. The Parties
agree that the PBCE Department or Public Works Department, as appropriate (or such other
department to whom the obligation is delegated by the Director of PBCE after notice to
Developer), will act as the City's lead agency to facilitate coordinated City review of applications
for the Project. As such, PBCE Department or Public Works Department (or such other designated
department) staff will: (1) work with Developer to ensure that all such applications to the City are
technically sufficient and constitute complete applications, and (ii) interface with City staff
responsible for reviewing any application under this Agreement to facilitate an orderly, S&iprompt

and efficient review process that avoids delay and redundancies, and that is undertaken in the

Fo=a==a
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721-7.2.1 Specific Actions by the City. The City actions and proceedings subject

to this Agreement shall be through the PBCE Department, as well as affected City Agencies (and
when required by applicable Law, the City Council), and shall include, upon application by
Developer, instituting and completing proceedings for the temporary or permanent closing or
occupancy, widening, modifying (including changes from vehicular to pedestrian use) or changing
the grades of streets, alleys, sidewalks, and other rights-of-way, and other necessary modifications
of the streets, the street layout, and other public or private rights-of-way in or near the Project Site,
including streetscape improvements, encroachment permits, improvement permits, and any
requirement to abandon, remove, and relocate public utilities (and, when applicable, City utilities)
within the public rights-of-way as identified in the Approvals and Subsequent Approvals. Except
as set forth in Section 9.4.4 and upon receiving payments of all applicable Processing Fees then
due, City Agencies shall process with due diligence all complete submissions and applications by
Developer on all permits, approvals, construction, or occupancy permits for the Project, subject to
the acceptance of the same as complete; provided, however, that any delays in City’s processing
of such submission and applications attributable to a delay or or failure by any Non-City Agency
to perform or grant any required action, approval, or authorization, shall not be deemed to be
breach by City of this section.

73-7.3 Non-City Approvals; Cooperation to Obtain Permits. The Parties acknowledge that

certain portions of the Project may require the approval of Federal, State, and local governmental
agencies that are independent of the City and not a Party to this Agreement ("Non-City Agencies").
The City will cooperate with reasonable requests by Developer in connection with Developer's
efforts to obtain permits, agreements, or entitlements from Non-City Agencies as may be necessary

or desirable for the development, operation and use of the Project, including with respect to the

7112255020 4826-2126-7679.2 71




study and development of the District Systems as contemplated by the MOU (each, a "Non-City
Approval").

731+—7.3.1 City Cooperation Regarding Trail Alignments. [PENDING

NEGOTIATIONS] City and Developer understand and agree that the proposed Los Gatos Creek
Trail Multi-Use Trail segments included as part of the Project will enhance trail connectivity in
the City of San Jos¢, and also will provide for the cohesive open space network envisioned by the
Developer and City as part of the Project. To allow for Completion of the trail alignments, City
specifically agrees to cooperate with Developer—in-Develeper’s,to secure authorization, including
an easement, joint use, or similar agreement, for trail alignments and under-crossings that may
affect property owned by the Santa Clara Valley Water District.

732-7.3.2 Conditions of Cooperation to Obtain Permits. The City's commitment

to Developer under this Section 7.3 is subject to the following conditions:

fa)—(a) Throughout the permit process for any Non-City Approval,
Developer shall consult and coordinate with each affected City Agency in Developer's efforts to
obtain the permits, agreements, or entitlements, and each such City Agency shall cooperate
reasonably with Developer in Developer's efforts to obtain the same.

3-(b) Developer shall not agree to conditions or restrictions in any Non-
City Approval that could create: (1) any obligations on the part of any City Agency that are in
addition to any obligations under applicable Laws or other agreements with the applicable Non-
City Agency, unless the City Agency agrees in writing, in its sole discretion and following the
receipt of any necessary governmental approvals, to assume such obligations; or (2) any
restrictions on City property that are in addition to any obligations under applicable Laws or other

agreements with the applicable Non-City Agency, unless in each instance the City, including each
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affected City Agency, has previously approved, in its sole discretion and in writing, the conditions
or restrictions following the receipt of any necessary governmental approvals.
fe)(c) The City shall cooperate with public utilities and communication
service providers, including as necessary for the District Systems, to the extent that the cooperation
efforts requested by Developer are consistent with the City's typical efforts in connection with
other major development and construction projects in the City.
733-7.3.3 Costs. Developer shall bear all costs associated with applying for and
obtaining any necessary Non-City Approval, including reimbursement of City for any City Costs
incurred in performing work in connection with Section 7.3 that is beyond the City’s typical efforts

in connection with other major development and construction projects in the City. ;—inehading

and-constructionprojeetsin-the- City. [OPEN: Valley Water Costs] Developer, at no cost to the

City, shall be solely responsible for complying with any Non-City Approval and any and all
conditions or restrictions imposed on Developer or the Project as part of a Non-City Approval.
Developer shall pay or otherwise discharge any fines, penalties, or corrective actions imposed as
a result of Developer's failure to comply with any Non-City Approval.

74-7.4 Cooperation in the Event of Third-Party Challenge. In the event any administrative,

legal, or equitable action or proceeding is instituted by any party, other than the City or Developer,
challenging the validity or performance of any provision of this Agreement, the Project, the
Approvals or Subsequent Approvals, the adoption or certification of the FEIR or other actions
taken pursuant to CEQA, or other approvals under Laws relating to the Project, any action taken

by the City or Developer in furtherance of this Agreement, or any combination thereof relating to
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the Project or any portion thereof ("Third-Party Challenge"), the Parties shall cooperate in
defending against such challenge. The City shall promptly notify Developer of any Third-Party
Challenge instituted against the City and/or the Project. To the extent permitted by then-applicable
law, City agrees to take reasonable actions consistent with AB 900 to facilitate expedited legal
review of any Third Party Challenge related to a Subsequent Approval.

744-7.4.1 Developer shall assist and cooperate with the City at Developer's own
expense in connection with any Third-Party Challenge. The City Attorney's Office may use its
own legal staff or outside counsel in connection with defense of the Third-Party Challenge, at the
City Attorney's sole discretion. Developer shall reimburse the City for its actual costs in defense
of the action or proceeding, including but not limited to the time and expenses of the City
Attorney's Office and any outside counsel retained in connection with the defense and any
consultants pursuant to a Reimbursement Agreement.

F427.4.2 To the extent that any such Third-Party Challenge results in the entry of
a final judgment or order limiting Developer's right to proceed with the Project or any material
portion thereof under this Agreement (whether the Project commenced or not), including the City's
actions taken pursuant to CEQA, Developer may elect to terminate this Agreement. Upon any such
termination (or, upon the entry of a judgment terminating this Agreement, if earlier), the City and
Developer mayshall jointly seek to have the Third-Party Challenge dismissed. Developer shall be
responsible for payment of any costs, damages, attorney fee awards, or combination thereof that
any court of competent jurisdiction may award to the third party as a result of any Third-Party
Challenge.

75-7.5 Permits to Enter City Property. Subject to the rights of any third party, the rights of

the public, and the City's agreement on the scope of the proposed work and insurance and security
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requirements, each City Agency with jurisdiction shall grant permits to enter City-owned property
on the City's standard form permit, including, without limitation, provisions regarding release,
waivers, and indemnification in keeping with the City's standard practices, so long as the same is
consistent with Applicable Law, in order to permit Developer to enter City-owned property as
necessary to construct the Project or comply with or implement the Approvals, Subsequent
Approvals, or other requirements in this Agreement.

7.6-7.6 Infrastructure Reimbursement. [OPEN: breakdown of PGE and City| The Project

provides for the construction of significant new or upgraded public infrastructure within the Project
Site. Developer has provided a cost estimate of approximately one hundred seventy-four million
dollars ($174,000,000) for the upgraded public infrastructure, which includes costs for
improvements both included and not included in the existing Diridon Station Area Basic
Infrastructure Fee pursuant to San José Municipal Code Chapter 14.35. Developer's cost estimate
for public infrastructure improvements includes, among other improvements, enhanced right-of-
way improvements, utilities upgrades and relocation, as further detailed in the Infrastructure Plan
included as Exhibit 1.

761+-7.6.1 The City recognizes that some of the new and/or upgraded public
infrastructure (excluding the District Systems) may be beneficial not only to development within
the Project Site but also to existing and future development outside of the Project Site, including
development within the broader DSAP's Boundaries and surrounding portions of the City.
Therefore, subject to appropriation of the funding by the City Council, the City will take actions
reasonably necessary, and Developer will cooperate reasonably, to develop an updated or new
infrastructure program (excluding the District Systems), including preparation of appropriate

infrastructure plans, technical (e.g., "nexus") studies and associated financial feasibility studies,
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that include the Project Site and which analyze the public infrastructure improvements to be
installed by Developer. Such an infrastructure program may include impact mitigation fees,
community facilities districts, infrastructure facilities districts, or other similar programs or
mechanisms for the funding of the cost of public infrastructure improvements ("Funding
Mechanism"). Upon adoption of a Funding Mechanism(s), Developer would be eligible to receive
a credit and/or reimbursement (including pursuant to Municipal Code Section 14.35 et seq.) for
the costs of installing qualifying improvements within the Plan Area—for—which—anexus—was
identified, and the City and Developer would then reasonably cooperate to enter into a
reimbursement agreement, for such reimbursement and/or credit. To be eligible for such credit
and/or reimbursement, all of the following would need to occur:

fa)-(a) City Council approval of a Funding Mechanism(s) in accordance
with State laws;

f—(b) Construction of qualifying infrastructure subject to credit or
reimbursement, which are supported by the appropriate technical (e.g., "nexus") studies and
associated financial feasibility studies;

fe)(c) City Council approval of a reimbursement agreement between the
City and Developer setting forth the terms and conditions for reimbursement, consistent with the
above conditions;

£e5-(d) City collection of sufficient funding in the infrastructure program(s)
to provide reimbursement, subject to annual appropriation of the City Council; and

fe}(e) Compliance with applicable local, state, and federal laws.

The City agrees to work with Developer to secure additional infrastructure funding,

including grants and/or reimbursement from available programs to provide infrastructure
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improvements in the Plan Area. For example, the City will work with Developer to implement the
undergrounding of overhead electrical facilities by the Developer if legally permissible under the
California Public Utilities Commission (CPUC) Electric Rule No. 20 program
(https://www.pge.com/nots/rates/tariffs/tm2/pdf/ELEC 3860-E.pdf) and related CPUC
regulations and orders subject to CPUC and PG&E approval, as well as, San Jose Municipal Code,
Chapters 15.20, 15.24 and/or 15.26. Any and all undergrounding of electric facilities in the Plan
Area by the Developer or a third party such as PG&E, shall also comply with the City's
undergrounding policies, including any electrical voltage level within the project area (currently
set up to 115kV), and further including without limitation, the City's annual Fiscal Year Workplan
for the Rule 20A and Rule 20B (In-Lieu Fee) Underground Utility Program and the Fiscal Year
Rule 20B (In-Lieu Fee) Undergrounding Master Plan, as may be approved by the City Council.

7:6-2-7.6.2 In addition, City and Developer shall work together towards the solution
of modifying the existing North Montgomery Street at-grade railroad crossing to serve as the sole
emergency vehicle access point to Block A. Such work shall include obtaining any necessary
CPUC approval of changes to the crossing. New technologies would be introduced at that crossing,
such as remotely controlled bollards/gates and integrated communications between building fire
alarm systems and rail and/or mass notification systems. City and Developer shall work in
coordination to implement the appropriate technologies and necessary upgrades to the crossing to
achieve safe and reliable emergency vehicle access to Block A.

7+7.7 Good Faith and Fair Dealing. The Parties shall cooperate with each other and act in

Goed-Faithgood faith in complying with the provisions of this Agreement and implementing the
Approvals and any Subsequent Approvals. In their course of performance under this Agreement,

each Party shall refrain from doing anything that would render its performance under this
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Agreement impossible. The Parties shall cooperate and shall undertake such actions as may be
reasonably necessary to implement the Project as contemplated by this Agreement, including such
actions as may be necessary to satisfy or effectuate any applicable conditions precedent to the
performance of the Public Benefits.

78-7.8 Other Necessary Acts. Each Party shall use Good Faith Efforts to take such further

actions as may be reasonably necessary to carry out this Agreement, the Approvals, and any
Subsequent Approvals, in accordance with the terms of this Agreement (and subject to all
applicable Laws) in order to provide and secure to each Party the full and complete enjoyment of
its rights and privileges hereunder.
£-8. PERIODIC REVIEW OF DEVELOPER'S COMPLIANCE

€&1+-8.1 Annual Compliance Review. Pursuant to Section 65865.1 of the Development

Agreement Statute and the Development Agreement Ordinance, the PBCE Directorshall-set-a

right-erremedy—theCitymayhaveundertheAgreementannual compliance review shall be

conducted in accordance with Section 18.02.300 of the Development Agreement Ordinance.

82 Review Procedure
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€23-8.1.2 Effect on Transferees. If Developer has effected a Transfer so that its interest in the

Project Site and CoemmunityPublic Benefit obligations, or a portion or portions thereof, has/have
been divided between Developer and/or Transferees, then the annual review hereunder shall be
conducted separately with respect to Developer and each Transferee, and the Planning
Commission or City Council, as applicable, shall make its determinations and take its action
separately with respect to Developer and each Transferee, as applicable, pursuant to the
Development Agreement Ordinance; provided if there is a dispute between the Developer and/or
Transferee .... . If the City Council terminates, modifies, or takes such other actions as may be
specified in the Development Agreement Ordinance and this Agreement in connection with a
determination that Developer or a Transferee has not complied with the terms and conditions of
this Agreement, such action by the Director of PBCE, Planning Commission, or City Council shall
be effective only as to the party to whom the determination is made and the portions of the Project

Site in which such party has an interest.

commission-by-Developer-ofan-event-of Default—Default. The rights

and powers of the City under this Section 8.2 are in addition to, and shall
not limit, the rights of the City to terminate or take other action under
this Agreement on account of the commission by Developer of an event

of Default.
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9-9. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES

919.1 Enforcement. The only Parties to this Agreement are the City and Developer (and

any successors and Transferees). This Agreement is not intended, and shall not be construed, to
benefit or be enforceable by any other person or entity whatsoever.

929.

\S]

93-9.3 Default. Except as otherwise set forth herein and/or in the Exhibits hereto, the
following shall constitute a "Default" under this Agreement: (i) the failure to make any payment
when due; and (ii) the failure to perform or fulfill any other material term, provision, obligation,
or covenant of this Agreement. Notwithstanding the foregoing, if a failure can be cured but the
cure cannot reasonably be completed within sixtythirty (6030) days, then it shall not be considered
a Default if a cure is commenced within said 6630-day period and diligently prosecuted to
completion thereafter. Any notice of default given by a Party shall specify the nature of the alleged
failure and, where appropriate, the manner in which said failure satisfactorily may be cured (if at
all).

Notwithstanding any other provision in this Agreement to the contrary but subject to
Article 12 below, if Developer conveys or transfers some but not all of the Project and there is
more than one Party that assumes obligations of "Developer" under this Agreement, there shall be
no cross-default between the separate Parties that assumed Developer obligations. Accordingly, if
a Transferee Defaults, it shall not be a Default by any other Transferee or Developer that owns a
different portion of the Project Site. As an alternative to the Default procedure set forth herein, the
City may elect to first hold a compliance review as set forth in the Development Agreement
Ordinance. Further, in the event of noncompliance with a condition required under an

administrative permit or any subsequent planned development permit issued for a conditional or

8112255.020 4826-2126-7679.2 81




special use, the PBCE Director may revoke, suspend or modify the administrative permit or
subsequent planned development permit or otherwise enforce the requirements of the
administrative permit and subsequent planned development permit pursuant to the remedies
available to the City under the San Jos¢ Municipal Code. A violation of an administrative permit
or a subsequently issued planned development permit for a conditional or special use shall not, by
itself, constitute a violation of the Downtown West PD Permit.

9:4-9.4 Remedies.

941-9.4.1 Specific Performance. Subject to, and as limited by, the provisions of

Section 9.4.3, and 9.4.5, in the event of a Default, the remedies available to a Party shall
include specific performance of this Agreement in addition to any other remedy available at law
or in equity.

9429.4.2 Termination. Subject to the limitation set forth in Section 9.3, 9.4.4 and

9.4.5, in the event of a Default, the non-defaulting Party may elect to terminate this Agreement by

sending a notice of termination to the other Party, which notice of termination shall state the
Default. This Agreement will be considered terminated effective upon the date set forth in the
notice of termination, which shall in no event be earlier than sixty (60) days following delivery of
the notice.

943-9.4.3 Limited Damages. The Parties have determined that except as set forth

in this Section 9.4.3, (i) monetary damages are generally inappropriate, (ii) it would be extremely
difficult and impractical to fix or determine the actual damages suffered by a Party as a result of a
Default hereunder, and (iii) equitable remedies and remedies at law not including damages but
including specific performance, termination, and other injunctive or declaratory relief are

particularly appropriate remedies for enforcement of this Agreement. Consequently, Developer
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agrees that the City shall not be liable to Developer for damages under this Agreement, and the
City agrees that Developer shall not be liable to the City for damages under this Agreement, and
each covenants not to sue the other for or claim any damages under this Agreement and expressly
waives its right to recover damages under this Agreement, except as follows: (1) either Party shall
have the right to recover actual damages only (and not consequential, punitive or special damages,
each of which is hereby expressly waived) for a Party's failure to pay sums to the other Party as
and when due under this Agreement, (2) the City shall have the right to recover actual damages
for Developer's failure to make any payment due, including any applicable Public Benefits that are
in the form of a cash payment, under this Agreement, (3) for any Public Benefit for which specific
performance is determined by a court of competent jurisdiction not to be an available remedy (and
the attached Exhibit does not include a liquidated damages remedy), , the City shall have the right
to monetary damages according to proof against Developer equal to the costs that would have been
incurred by Developer to Complete the Public Benefit, and (4) the City shall have the right to
administrative penalties or liquidated damages if and only to the extent expressly stated in an
Exhibit or in Applicable Laws. For purposes of the foregoing, "actual damages" means the actual
amount of the sum due and owing under this Agreement, with interest as provided by Law, together
with such judgment collection activities as may be ordered by the judgment, and no additional
sums.

944—94.4 City Processing/Certificates of Occupancy. [PENDING

NEGOTIATIONS] The City shall not be required to process any requests for approval, including
any Conformance Reviews or Subsequent Approvals, or take other actions under this Agreement
during any period in which payments from Developer are past due, except as otherwise set forth

in this Agreement, including the Exhibits and Schedules attached hereto, or if Developer has
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committed a default under this Agreement. Netwithstandinganythine to-theecontrary Except as

otherwise set forth in this Agreement, including the Exhibits and Schedules attached hereto, the

City shall have the right to withhold a Final or Temporary Certificate of Occupancy, or both, for a

Building until all of the Public Benefits and other obligations triggered by, or associated with that
Building have been Completed or otherwise substantially satisfied; provided, however, if the City

issues a_Final or Temporary Certificate of Occupancy, or both, before such obligations are

Completed or substantially satisfied, then Developer shall promptly Complete such obligations
following issuance.

959.5 Time Limits; Waiver; Remedies Cumulative. Failure by a Party to insist upon the

strict or timely performance of any of the provisions of this Agreement by the other Party,
irrespective of the length of time for which such failure continues, shall not constitute a waiver of
such Party's right to demand strict compliance by such other Party in the future. No waiver by a
Party of any condition or failure of performance, including a Default, shall be effective or binding
upon such Party unless made in writing by such Party, and no such waiver shall be implied from
any omission by a Party to take any action with respect to such failure. No express written waiver
shall affect any other condition, action or inaction, or cover any other period of time, other than as
specified in such express waiver. One or more written waivers under any provision of this
Agreement shall not be deemed to be a waiver of any subsequent condition, action or inaction, and
the performance of the same or any other term or provision contained in this Agreement. Nothing
in this Agreement shall limit or waive any other right or remedy available to a Party to seek
injunctive relief or other expedited judicial and/or administrative relief to prevent irreparable harm.

Except as expressly stated in this Agreement to the contrary, no right or remedy is intended to be
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exclusive of any other right or remedy; and each and every such right or remedy shall be
cumulative.

9-6-9.6 Attorneys' Fees. Should legal action be brought by either Party against the other for

a Default under this Agreement or to enforce any provision herein, the prevailing Party in such
action shall not be entitled to recover its attorneys' fees and costs from the other Party. Each Party

to the legal action shall bear its own attorneys' fees and costs.

10-10. MORTGAGE PROTECTION. NGt e oHOWin S CHanEes At CaIs0 PrOpOsCaor e
theFiithanseetinms E]

10.1. Mortgage Protection. This Agreement shall be superior and senior to any lien

placed upon the Project Site or any portion thereof after the date of recording of this Agreement;

ineludingthe lienof any-deed-of trust-or-merteage. Notwithstanding the foregoing, breach

hereofof or default under this Agreement shall defeat, render invalid, diminish or impair the lien
of any Mortgage made in good faith and for value, but all of the terms and conditions contained in
this Agreement shall be binding upon and effective against and shall run to the benefit of any
Mortgagee or MertgaseForeclosure Transferee who acquires title or possession to the Project Site,

or any portion thereof.
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10.2. Mortgagee Not Obligated; Exception for Community Benefits. Notwithstanding

the provisions of Section 10.1 above, no Mortgagee or Mortgage Transferee shall have any
obligation or duty under this Agreement to construct or complete the construction of
improvements, or to guarantee such construction or completion, on the Project Site or applicable
portion thereof, except that Public Benefits must nevertheless be completed as set forth in Se
4.1; provided, however, that a Mortgagee or MertgageForeclosure Transferee shall not be entitled
to devote the Project Site to any use-exeeptaspermitted-by-this-Agreement, noror to construct any
improvements thereon, or_to institute any usesuse,s other than those uses or improvements
provided for or authorized by this Agreement, or otherwise allowed under the Vested Elements
and Approvals. Additionally, notwithstanding that title to or possession of all or any portion of the
Project Site shall have been acquired by a Mortgagee or Foreclosure Transferee, a failure to meet
any construction deadlines under this Agreement as to any portion of the Project Site shall not
relieve Developer of the consequences under this Agreement of, or liability under this Agreement

for, the failure of such improvements to be completed.

10.3. Notice of Default to Mortgagee. If City receives a notice from a Mortgagee

requesting a copy of any notice of default given Developer hereunder and specifying the address
for service thereof and enclosing a copy of its Mortgage, then City agrees (i) to use its best efforts
to deliver to such Mortgagee, concurrently with service thereon to Developer, any notice given to

Developer with respect to any claim by City that Developer has committed an event of default,

and (ii) that if City makes-a-determination-of noncompliance-hereunderdetermines that Developer

is not in compliance with this Agreement, City shall likewise use its best effor&» serve notice of
such noncompliance on such Mortgagee concurrently with service thereon on Developer. Each

Mortgagee shall have the right during the same period available to Developer to cure or remedy,
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or to commence to cure or remedy, the event of default claimed or the areas of noncompliance set

forth in City's notice If a Mortgagee shall be required to obtain title or possession in order to cure

any default, the time to cure shall be tolled so long as the Mortgagee is diligently attempting to
obtain possession, including by appointment of a receiver or foreclosure, and provides City upon
written request from time to time of reasonable evidence of such diligent efforts.
+H-11. AMENDMENT; TERMINATION; EXTENSION OF TERM

+H-1-11.1 Amendment or Termination. This Agreement may only be amended with the
mutual written consent of the City and Developer, provided following a Transfer, the City and
Developer or any Transferee may amend this Agreement as it affects Developer or the Transferee
and the portion of the Project Site owned by Developer or the Transferee without affecting other
portions of the Project Site or other Transferees. Similarly, subject to any required environmental
review, this Agreement may be amended to include any land or legal parcels that are located within
the Project's Planned Development Zoning and General Development Plan, but which are not
originally included in this Agreement, and in which Developer has a legal or equitable interest and
to which Developer desires to have this Agreement apply, and any such amendment may be
approved and entered into by the Director of PBCE. Other than upon the expiration of the Term

and except as provided in Sections 2.2, 5.8.4, 7.4.2, 9.3, and 9311.2, this Agreement may only

be terminated with the mutual written consent of the Parties. The procedure for an amendment
shall be as specified in the Development Agreement Ordinance.

11.2  City's Early Termination Rights for Failure to Satisfy Ten or Twenty Year

Development Obligations. If Developer fails to satisfy the Ten Year Development Obligation or

the Twenty Year Development Obligation, then (i) the City may give Developer notice at any time

following the last date by which Developer must satisfy (a) the Ten Year Development Obligation
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in the case of a notice regarding the failure to satisfy the Ten Year Development Obligation or (b)

the Twenty Year Development Obligation, in the case of a notice regarding the failure to satisfy

the Twenty Year Development Obligation.

+H-2-11.3 Termination and Vesting. Any termination under this Agreement shall

concurrently effect a termination of the Approvals with respect to the terminated portion of the
Project Site, except as to any Approval pertaining to a Building that has Cemmeneed
Censtruetionperformed substantial site work, including any demolition, grading and foundation
work, in reliance thereon, and except as to the General Plan amendments and adopted Downtown
West Planned Development Zoning District and accompanying General Development Plan. In the
event of any termination of this Agreement by Developer resulting from a Default by the City and

except to the extent prevented by such City Default, Developer's obligation to Complete the

applicable PublePublic Benefits and/or payments required in satisfaction of City statutory and/or

regulatory requirements as described in Section 4 shall continue as to any Building which has
Commeneced-Construetionperformed substantial site work, including any demolition, grading and
foundation work, and all relevant and applicable provisions of this Agreement shall be deemed to
be in effect as such provisions are reasonably necessary in the construction, interpretation, or
enforcement of this Agreement as to any such surviving obligations. The City's and Developer's
rights and obligations under this Section 11.3 shall survive the termination of this Agreement.
3-11.4 Amendment Exemptions. No modification to a diagram or figure included as an
Exhibit to this Agreement, and that is marked as "conceptual", shall by itself require an amendment
to this Agreement. No issuance of a Subsequent Approval, or amendment of an Approval or
Subsequent Approval, shall by itself require an amendment to this Agreement. No change to the

Project that is authorized to be approved pursuant to procedures described in the Downtown West
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Planned Development Zoning District or the Downtown West Planned Development Permit shall
require an amendment to this Agreement [PENDING FINAL GDP AND ZONING LANGUAGE].
Further, in the event a PublieCommunity Benefits Adjustment is required, such Adjustment shall
not by itself require an amendment to this Agreement [PENDING NEGOTIATION]. Upon
issuance or approval, any such matter shall be deemed to be incorporated automatically into the
Project and vested under this Agreement (subject to any conditions set forth in the amendment or
Subsequent Approval). Notwithstanding the foregoing, if there is any direct conflict between the
terms of this Agreement and a Subsequent Approval, or between this Agreement and any
amendment to an Approval or Subsequent Approval, then the Parties shall concurrently amend
this Agreement (subject to all necessary approvals in accordance with this Agreement) in order to
ensure the terms of this Agreement are consistent with the proposed Subsequent Approval or the
proposed amendment to an Approval or Subsequent Approval. The Director of PBCE, Director of
Public Works, and the Planning Commission, as applicable, shall have the right to approve changes
to the Project as described in the Exhibits, including the Downtown West Planned Development
Zoning District and the Downtown West Planned Development Permit, and in keeping with the
City's customary practices, and any such changes shall not be deemed to conflict with or require
an amendment to this Agreement or the Approvals so long as they do not constitute a Material
Change [SUBJECT TO FINAL DISCUSSION ON THIS TERM]. If the Parties fail to amend this
Agreement as set forth above when required, however, then the terms of this Agreement shall
prevail over any Subsequent Approval or any amendment to an Approval or Subsequent Approval
that conflicts with this Agreement.

114-11.5 Extension Due to Legal Action or Referendum; Force Majeure; Rail

Improvement Activity.
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+H-4+-115.1 Litigation and Referendum Extension. If any litigation is filed

challenging this Agreement, the FEIR, or an Approval having the direct or indirect effect of
delaying this Agreement or any Approval (including but not limited to any CEQA determinations),
including any challenge to the validity of this Agreement or any of its provisions, or if this
Agreement or an Approval is suspended pending the outcome of an electoral vote on a referendum,
then the Term of this Agreement and all Approvals shall be extended for the number of days equal
to the period starting from the commencement of the litigation or the suspension (or as to
Approvals, the date of the initial grant of such Approval) to the end of such litigation or suspension
(a "Litigation Extension"); provided, however, that if any litigation is filed challenging any
Subsequent Approval which has the effect of delaying any Subsequent Approval, the term of this
Agreement solely as it applies to the specific Subsequent Approval(s) shall receive a Litigation
Extension. The Parties shall document the start and end of a Litigation Extension in writing within
thirty (30) days from the applicable dates; provided, however, that with respect to any litigation to
which the City is a party, there shall be no need for the Parties to document the start of such
litigation.

4-2-11.5.2 Force Majeure. Upon the request of any party hereto, an extension
of time will be granted for the period of delay caused by a Force Majeure Event, as provided in
this Section 11.5.2, and no party shall be deemed to be in default under this Agreement where
delays in performance or failure to perform are caused by a Force Majeure Event and authorized
pursuant to this Section 11.5.2. Promptly after learning of the occurrence of a Force Majeure
Event that actually causes delay, the affected Party shall notify the other Party in writing of the

occurrence of such Force Majeure Event, the manner in which such occurrence is likely to substantiaiy

interfere with the ability of the delayed Party to perform under this Agreement SU'bSta‘H‘t‘la”y—mte#eFe—VWt‘h—t‘he—a'bm{‘y—ef—t‘he
delayed Party-to-performunderthis-Agreement, and the anticipated length of delay in performance
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resulting from the Force Majeure Event. Upon the other Party's receipt of such notice, the Term of
this Agreement then in effect shall be extended by a period of time equal to the number of days

during which performance is delayed due to the specified Force Majeure Event;-previded-that )

4-3-11.5.3 BART or Rail Improvement Activity. For development of the Project

on the portion of the Project Site located north of Santa-ClaraPost Street, a Party's performance of
its obligations under this Agreement_only as to the affected portion of the Project Site shall be
excused during, and extended for a period of time equal to, any period of delay caused by reason
of construction staging or other activities related to an extension of the Bay Area Rapid Transit
system (“BART”) by the Santa Clara Valley Transportation AageneyAgency (“VTA”), or other
rail or infrastructure improvements that are not part of the Project ("Rail Improvement Activity")
where such Rail Improvement Activity requires use of, or otherwise impacts development upon
the Project Site_located north of Post Street. Upon the request of any Party, an extension of time
will be granted for the period of delay caused by Rail Improvement Activity, and no Party shall be
deemed to be in default under this Agreement where delays in performance or failure to perform
are caused by Rail Improvement Activity. Promptly after learning of the occurrence of Rail
Improvement Activity that actually causes or is reasonably anticipated (by the affected Party) to
cause delay, the affected Party shall notify the other Party in writing of the occurrence of such Rail
Improvement Activity, the manner in which such occurrence is likely to cause delay, and the
anticipated length of delay in performance resulting from the Rail Improvement Activity. Upon

the other Party's receipt of such notice, any deadline for performance of the obligations delayed as
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to the specific portion of the Project Site impacted, except Ten Year Development Obligation and
the Twenty Year Development Obligation deadlines, shall be extended but only as to the affected
portion(s) of the Project Site by a period of time equal to the number of days during which
performance is delayed due to the specified Rail Improvement Activity.

12-12. TRANSFER OR ASSIGNMENT

+21-12.1 Permitted Transfer of this Agreement:Restriction-enTransferof Distriet-Wide

YtihtrSystem.. Subject to Sections 12.2 and 12.5 and contingent upon the assignor and assignee

entering into an Assignment and Assumption Agreement meeting the criteria set forth hereinin
Section 12.2 below, Developer shall have the right to sell, assign, convey, hypothecate, or
otherwise transfer or alienate in whole or in part its rights, duties, obligations, or interests under
this Agreement to any person or entity at any time during the term of this Agreement (a "Transfer")
without the consent of City; provided, however, that in no event shall the obligations or benefits
conferred upon Developer under this Agreement be at any time so Transferred except through a
transfer of the associated, concomitant portion of the Project Site to which that obligation or benefit
relates. In the event of a transfer of a portion of the Project Site, Developer shall have the right to
Transfer its rights, duties, obligations or interests under this Agreement that are identified as
Transferred with the transferred real property and to retain all rights, duties, obligations or interests
other than those Transferred with the traerred real property; however, if an obligation relating
to a portion of the Project Site is not Transferred together with the applicable portion of the Project

Site itself, and the obligation is a condition to development of the portion transferred, then

satisfaction of the obligation shall continue to be a condition to development of the portion
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122-12.2 Assignment and Assumption Agreement . Subject to the provisions and

conditions of this Subsection, upon the Transfer of any or all of the rights, duties, obligations or
interests under this Agreement and receipt by City of an Assignment and Assumption Agreement
in substantially the form provided as Exhibit O and as provided for herein, or a substantially similar
form acceptable in geed—faithGood Faith to City (each an "Assignment and Assumption
Agreement"), Developer may assign those obligations under this Agreement and the Approvals
that: (a) are specified in the Assignment and Assumption Agreement as having been Transferred
with the transferred real property and assumed by the Transferee, or (b) necessarily relate to the
development or redevelopment of improvements located on the transferred real property owned
by the Transferee Any such Assignment and Assumption Agreement shall include a provision
requiring the performance of any obligations, including Public Benefits, that are transferred to be
completed ahead of the issuance of a Final Certificate of Occupancy for the building or
development to which the obligations relate. Upon providing such Assignment and Assumption
Agreement to City, any Default by a Transferee of any rights, duties, obligations or interests so
Transferred and assumed by the Transferee shall not thereby constitute a Default by Developer
with respect to the rights, duties, obligations or interests not Transferred , but any obligations that
are conditions to development on the applicable portion of the Project Site and any conditions to
development on said portion shall remain conditions to development on said portion.
Notwithstanding anything to the contrary in this Section 12, the Assignment and Assumption
Agreement with respect to any Transfer of the legal parcel that is currently referred to as the "Social

Heart Parcel" in the Parkland Agreement shall contain the express assignment and assumption of
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@google - verify section references

Author
If Google doesn’t want automatic termination, cannot put any time limt on City.  Further, Google needs to provide notice 90 days before the 10 years (and 20 years)  on your compliance.  Default if fail to do so.  


the bonding requirements with respect to such parcel that are set forth in the Parkland Agreement.

transfer only to party with demonstrated financial wherewithal to properly maintain and/or

reconstruct the garage. Goal is preservation of city park for public use at all times and in
perpetuity|

1221+-12.2.1 Failure by a Transferee to deliver a written Assignment and
Assumption Agreement hereunder shall not affect the validity of a transfer by Developer of the
portion of the Project Site so transferred to the Transferee, except that the Assignment and
Assumption Agreement shall only be effective and Transferee shall only obtain any rights for the
transferred property pursuant to the terms of this Agreement at such time as the City has received
a fully executed copy of the Assignment and Assumption Agreement. The parties to an Assignment
and Assumption Agreement shall use Good Faith efforts to coordinate with City (including City’s
attendance at meetings) to address in detail whether and how each obligation and right set forth in
this Agreement shall be divided, allocated, assigned or otherwise Transferred, in whole or in part,
between Developer and a Transferee so as to avoid later confusion regarding what obligations and
rights have and have not been Transferred. Developer shall reimburse City for the City Costs of
coordination with the Developer and each potential Transferee, whether or not the coordination
results in a transfer. Where a transfer of a portion of the Project Site has been completed,
Developer and said Transferee shall be jointly and severally liable and obligated to City to fulfill
any duty or obligation under this Agreement (and under the other Approvals or Vested Elements)
where Developer and a Transferee do not agree as to which party is responsible (between
Developer o ransferee) for fulfilling or performing a duty or obligation under an Assignment

and Assumption Agreement. Where a transfer of a portion of the Project Site has been completed
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Author
City is concerned about foundations then sitting without further development; City goal is to get to vertical development. 


but City has not received an Assignment and Assumption Agreement that Transfers a particular

duty or obligation under this Agreement or under the Approvals or Vested Elements in question,

then, notwithstanding the foregoing, City shall have the right to look to Developer (i.e., the

assignor), and such Developer shall remain liable and obligated to City to fulfill any—duty—er

obligatienthose duties or obligations under this Agreement—and—under—the—other-Approvals—eor

122.2-12.2.2 Provided that City has received an Assignment and Assumption

Agreement pursuant to Section 12.2 hereof, any Impact Fees, Mitigation Measures, Processing
Fees, taxes or special assessments, and any other costs, burdens, obligations, mitigation measures,
and exactions of any kind to implement development of the Project pursuant to this Agreement
(which City may impose or require only consistent with this Agreement) (collectively, "Additional
Conditions") imposed by City as a condition to the approval of any development permit application
for such development submitted or authorized to be submitted to City by any Transferee of any
portion of the Project Site related to a portion of the Project Site owned or controlled by the
Transferee shall be imposed entirely on such portion of the Project Site and shall not be imposed
by City directly on other portions of the Project Site or the owners of such other portions; provided,
however, that nothing in this Section precludes City from imposing upon a Transferee that applies
or authorizes an application for a development project those costs, burdens, obligations, mitigation
measures, conditions of approval, and exactions appropriate to such proposed development project
and otherwise consistent with this Agreement. Further, in the event of any Transfer pursuant to

Section 12 hereof, all fees, costs, burdens, obligations, exactions, or other requirements of any
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same comment as above with respect to common law vesting, and this language vesting rights earlier. 


kind transferred to Transferee shall be completed prierte-theissuance-of any-tempeorarycertificate
of-ececupaney—for-the Projeet-SiteTransferredin accordance with the timing required under this

Agreement, including any applicable exhibits or schedules to this Agreement.

+2.3-12.3 Notice of Transfer. Developer shall, in accordance with the notice provisions of
Section 14.11 and at least thirty (30) days prior to the anticipated effective date of a proposed
Transfer of any portion of the Project Site, provide written notice to the Director of PBCE of (a)
the identity or identities and addresses for notices of said Transferee(s), (b) the anticipated effective
date of the Transfer of the portion of the Project Site at issue, and; (c) the right, title, or interest in
the portion of the Project Site that is the subject of the proposed Transfer. Additionally, a
Transferor, including without limitation Developer, shall provide Gitythe Director of PBCE with
written notice of the aetual-effective date of a Transfer of any right, title or interest in any portion
of the Project Site within ten (10) days after such effective date. Subject to Section 12.2 hereof,
notwithstanding the foregoing, failure to provide either notice required under this Section 12.3
shall not, by itself, affect: (a) the validity of the Transfer at issue nor (b) the ability of a Transferee
to provide an Assignment and Assumption Agreement to City pursuant to the provisions of this

Section.
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12.4  District Systems Transfers. Notwithstanding any of the foregoing, any transfers of

District Systems, including infrastructure, rights and obligations relating to service, shall be
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Put substantially interfere language back in.  


Council Resolution No.

+2.5-12.5 Certain Limitations on Transfers of Office and Residential Development.

Notwithstanding the foregoing:

1254+ Wiath, with respect to office development;-:

(1) Developer shall not have the right to Transfer to a Third Party Transferee portions of
the Project Site designated for development of office space under the General Plan and DSAP land
use maps without first obtaining the City's written consent, which shall not be unreasonably

withheld, conditioned or delayed, if such Transfer would be effective prior to the date on which

Google LLC or any Google Affiliate has eempleted—Construction—andobtained—atJeasta
Femporary—Certifieate—of Oeceupaney(FCO)for—commenced physical site work pursuant to a
building permit (such as demolition, grading, and excavation work) and submitted a buildin

permit application for vertical construction on such site for less than two million (2,000,000) e+
more-gross square feet of office development in the Project Site; and (2) at no time may the
aggregate amount of gross square feet of potential office development on the portions of the Project
Site Transferred to a Third Party(ies) Transferee(s) exceed forty percent (40%) of the sum of (1)
the amount of gross office square footage for which the Temporary Certificat of Occupany of the
base building(s), by or on behalf of Google LLC or any Google Affiliate has thenreeervedaF+CO
occurred, and (ii) the amount of gross office square footage for which Cemmencement—of

Ceonstruection-has-then-oeceurred but-which-hasnot thenreeervedaFCEOphysical site work pursuant

to a building permit (such as demolition, grading, and excavation work) has commenced and for

which a building permit application for vertical construction has been submitted. For the purposes

of illustration only, if such Substantial Completion of base building(s), by or on behalf of Google

0812255.020 4826-2126-7679.2 98



Author
Subject to additional discussions between Google and City. 

Author
Google does not need protection from this with respect to 

Author
New revision per subsequent Google/City convesation that Google does not need protection from BART Delay as to the 10 and 20 year development obligations.


LLC or any Google Affiliate, has-thenreeeivedaFCO-for twethree million (2;606;6663,000,000)
gross square feet of office development-and-Commeneement-of-Construetion has occurred and
hysical site work has commenced and vertical construction application(s) has/have been
submitted on another one million (1,000,000) gross square feet of office development, then
Transfers to Third Parties of portions of the Project Site intended for development of office space
under the Approvals of up to one million #wesix hundred thousand (+266;6601,600,000) gross
square feet (i.e., 40% of 3;006;6004,000.000) shall be allowed without City consent but otherwise

subject to the provisions of this Article 12; and
1252 -12.5.2 with respect to residential, hotel, limited-term corporate

accommodations, and retail development, City's consent shall not be required for any Transfer so

long as such Transfer is to (1) Lendlease or any Lendlease Affiliate or (2) a Qualified Developer.

12-6-12.6 Non-Transfers. Subject to the terms and conditions, herein, the following shall
not be considered a Transfer and shall not require the City's consent_and shall not be subject to

Section 12.5: (i) leases, subleases, licenses, ground leases, other occupancy agreements related-te

oceupaney-of completedstruetures:agreements, or easements, sale-leaseback transactions; or the

granting of any mortgage or deed of trust or any foreclosure thereof or deed-in-licu erevmbering

easements;with respect thereto; (i1) any change, directly or indirectly, in the ownership interests of

Google LLC or any Google Affiliate or any Transferee or any of their respective affiliates,

(111) joint ventures in which Google LLC or any Google Affiliate eentrols-atleast51% ofthehas

major decision making-autherityrights; and (iv) any transfer of land or improvements to the City

or the City's designee or to non-profits approved by City in satisfaction of obligations under this

9912255.020 4826-2126-7679.2 99




Agreement or the Approvals. Notwithstanding the foregoing provisions of this Section 12.6 and
upon obtaining City's consent (not to be unreasonably withheld, conditioned or delayed and with
respect to any Foreclosure Transferee, no City consent shall be required), (i) if any such transaction
includes the transfer of rights and obligations under this Agreement and (ii) Developer and the

transferee enter into an Assignment and Assumption Agreement as described herein above and

provide a copy of such agreement to the City, then Developer may elect to have any of the

transactions described in this Section 12.6 be treated as a "“Transfer" under this Agreement and the

transferee with respect thereto be a treated as a "Transferee".

12.7-12.7 Reasonableness of Transfer Requirements. The parties agree that the restrictions
and conditions on the right to assign any portion of the Project Site set forth in this Agreement are
necessary and appropriate to assure the achievement of the objectives of the General Plan, the
Approvals and this Agreement and are reasonable. Developer agrees to and accepts the restrictions
herein set forth in this Section 12 as being a material inducement to the City to enter into this
Agreement.

+2-8-12.8 City Administration. City shall administer the provisions of this Section 12

through the City Manager. [DISCUSS with City: should notices required under this Section go to
the Director or City Manager?]
13-13. DEVELOPER REPRESENTATIONS AND WARRANTIES

+13.1 Interest of Developer; Due Organization and Standing. Developer represents that
it has an equitable interest in the land described at Exhibit A to this Agreement, with authority to
enter into this Agreement on behalf of all fee owners of the Project Site. Developer is a Delaware
limited liability company, duly organized and validly existing and in good standing under the Laws

of the State of Delaware, and in full compliance with all applicable Laws of the State of California.
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Developer has all requisite power to own its property and authority to conduct its business as
presently conducted. Developer represents and warrants that there is no existing lien or
encumbrance recorded against the Project Site that, upon foreclosure or the exercise of remedies,
would permit the beneficiary of the lien or encumbrance to eliminate or wipe out the obligations
set forth in this Agreement that run with applicable land.

143-2-13.2 No Inability to Perform; Valid Execution. Developer represents and warrants that

it is not a party to any other agreement that would conflict with Developer's obligations under this
Agreement and it has no knowledge of any inability to perform its obligations under this
Agreement. The execution and delivery of this Agreement and the agreements contemplated
hereby by Developer have been duly and validly authorized by all necessary action. This
Agreement will be a legal, valid, and binding obligation of Developer, enforceable against
Developer in accordance with its terms.

+33-13.3 Conflict of Interest. Through its execution of this Agreement, Developer

acknowledges that it is familiar with the provisions of Section 607 of the City's Charter, Title 12
of the City's Municipal Code, and Section 87100 ef seq. and Section 1090 et seq. of the California
Government Code, and certifies that it does not know of any facts which constitute a violation of
said provisions and agrees that it will immediately notify the City if it becomes aware of any such
fact during the Term.

143-4-13.4 Other Documents. To the current, actual knowledge of [ ], after

reasonable inquiry, no document furnished by Developer to the City with its application for this
Agreement nor this Agreement contains any untrue statement of material fact or omits a material
fact necessary to make the statements contained therein, or herein, not misleading under the

circumstances under which any such statement shall have been made.
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This is problematic.  Where there is a disagreement or dispute with a transferee for unfulfilled obligations, City should be able to look to assignor who assigned. Consistent with other DA.


13-5-13.5 No Bankruptcy. Developer represents and warrants to the City that Developer

has neither filed nor is the subject of any filing of a petition under the federal bankruptcy law or
any federal or state insolvency laws or Laws for composition of indebtedness or for the
reorganization of debtors, and, to the best of Developer's knowledg such filing is threatened.
+4-14. MISCELLANEOUS PROVISIONS

+41-14.1 Entire Agreement. This Agreement, including the preamble paragraph, Recitals

and Exhibits, and the agreements between the Parties specifically referenced in this Agreement,
constitutes the entire agreement between the Parties with respect to the subject matter contained
herein.

+4-2-14.2 Incorporation of Exhibits. Except for the Approvals which are listed solely for

the convenience of the Parties, each Exhibit to this Agreement is incorporated herein and made a
part hereof as if set forth in full. Each reference to an Exhibit in this Agreement shall mean that
Exhibit as it may be updated or amended from time to time in accordance with the terms of this
Agreement.

143-14.3 Binding Covenants: Run With the Land. Pursuant to Section 65868 of the

Development Agreement Statute, from and after recordation of this Agreement, all of the
provisions, agreements, rights, powers, standards, terms, covenants, and obligations contained in
this Agreement shall be binding upon the Parties and, subject to Section 12, their respective heirs,
successors (by merger, consolidation, or otherwise) and assigns, and all persons or entities
acquiring the Project Site, any lot, parcel or any portion thereof, or any interest therein, whether
by sale, operation of law, or in any manner whatsoever, and shall inure to the benefit of the Parties
and their respective heirs, successors (by merger, consolidation or otherwise) and assigns. Subject

to the provisions on Transfers set forth in Section 12, all provisions of this Agreement shall be
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enforceable during the Term as equitable servitudes and constitute covenants and benefits running
with the land pursuant to applicable Law, including but not limited to California Civil Code Section
1468.

+4-4-14.4 Applicable Law and Venue. This Agreement has been executed and delivered in

and shall be interpreted, construed, and enforced in accordance with the Laws of the State of
California. All rights and obligations of the Parties under this Agreement are to be performed in
the City of San José, and the County of Santa Clara shall be the venue for any legal action or
proceeding that may be brought, or arise out of, in connection with or by reason of this Agreement.

+4-5-14.5 Construction of Agreement. The Parties have mutually negotiated the terms and

conditions of this Agreement and its terms and provisions have been reviewed and revised by legal
counsel for both the City and Developer. Accordingly, no presumption or rule that ambiguities
shall be construed against the drafting Party shall apply to the interpretation or enforcement of this
Agreement. Language in this Agreement shall be construed as a whole and in accordance with its
true meaning. The captions of the paragraphs and subparagraphs of this Agreement are for
convenience only and shall not be considered or referred to in resolving questions of construction.
Each reference in this Agreement to this Agreement or any of the Approvals shall be deemed to
refer to this Agreement or the Approvals as amended from time to time pursuant to the provisions
of this Agreement, whether or not the particular reference refers to such possible amendment. In
the event of a conflict between the provisions of this Agreement and the Development Agreement
Ordinance, the provisions of this Agreement will govern and control.

14.6-14.6 Project Is a Private Undertaking: No Joint Venture or Partnership. The

development proposed to be undertaken by Developer on the Project Site is a private development.

The City has no interest in, responsibility for, or duty to third persons concerning any of said
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improvements. Developer shall exercise full dominion and control over the Project Site, subject
only to the limitations and obligations of Developer contained in this Agreement.

+4-6-+Nothing contained in this Agreement, or in any document executed in connection with this
Agreement, shall be construed as creating a joint venture or partnership between the City and
Developer. Neither Party is acting as the agent of the other Party in any respect hereunder.
Developer is not a state or governmental actor with respect to any activity conducted by Developer
hereunder.

+4-7-14.7 Recordation. Pursuant to the Development Agreement Statute and Development

Agreement Ordinance, the City Clerk shall have a copy of this Agreement recorded in the Official
Records within ten (10) days after the mutual execution and delivery of this Agreement or any
amendment thereto, with costs to be borne by Developer.

1+4-8-14.8 Obligations Not Dischargeable in Bankruptcy. Developer's obligations under this

Agreement are not dischargeable in bankruptcy.

+4.9-14.9 Survival. Following expiration of the Term, this Agreement shall be deemed
terminated and of no further force and effect except for any provision which, by its express terms,
survive the expiration or termination of this Agreement.

+4106-14.10 Signature in Counterparts. This Agreement may be executed in duplicate

counterpart originals, each of which is deemed to be an original, and all of which when taken
together shall constitute one and the same instrument.

+43+1-14.11 Notices. Any notice or communication required or authorized by this
Agreement shall be in writing and may be delivered personally or by registered mail, return receipt
requested. Notice, whether given by personal delivery or registered mail, shall be deemed to have

been given and received upon the actual receipt by any of the addressees designated below as the
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person to whom notices are to be sent. Either Party to this Agreement may at any time, upon notice
to the other Party, designate any other person or address in substitution of the person and address
to which such notice or communication shall be given. Such notices or communications shall be
given to the Parties at their addresses set forth below:

To City:

Director of Planning, Building, and Code Enforcement
Planning Department

City of San José

200 East Santa Clara Street

San José, CA 95113-1905

with a copy to:

City Attorney

Office of the City Attorney
City of San José

200 East Santa Clara Street
San José, CA 95113-1905

City Manager

Office of the City Manager
City of San José

200 East Santa Clara Street
San José, CA 95113-1905

Director of Economic Development
Office of the City Manager

City of San José

200 East Santa Clara Street

San José, CA 95113-1905

To Developer:

Google LLC

1600 Amphitheatre Parkway

Mountain View, Ca 94043

Attn: REWS Department / Downtown West SJ Project Executive

with a copy to:

Google LLC
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1600 Amphitheatre Parkway
Mountain View, Ca 94043
Attn: Legal Department / R/E Matters

Coblentz Patch Duffy & Bass LLP

One Montgomery Street, Suite 3000

San Francisco, CA 94104

Attn: Head of the Real Estate and Land Use Department

+4142-14.12 Severability. Except as is otherwise specifically provided for in this Agreement

with respect to any Laws which conflict with this Agreement, if any term, provision, covenant, or
condition of this Agreement is held by a court of competent jurisdiction to be invalid, void, or
unenforceable, the remaining provisions of this Agreement shall continue in full force and effect
unless enforcement of the remaining portions of thisreement would be unreasonable or grossly
inequitable under all the circumstances or would frustrate the purposes of this Agreement.

+4-43-14.13 Public Records Act. Developer understands and agrees that under the City's

Open Government Ordinance (Municipal Code, Title 12, Chapter 12.21) and the California Public
Records Act (California Government Code Section 250 ef seq.), this Agreement and any and all
records, information, and materials submitted to the City hereunder are public records subject to
public disclosure. To the extent that Developer in Good Faith believes that any financial materials
reasonably requested by the City constitutes a trade secret or confidential proprietary information
protected from disclosure under the Public Records Act and other Laws, Developer shall mark any
such materials as such. When a City official or employee receives a request for information that
has been so marked or designated, the City may request further evidence or explanation from
Developer. If the City determines, in its sole discretion, that the information does not constitute a
trade secret or proprietary information protected from disclosure, the City shall notify Developer
of that conclusion and that the information will be released by a specified date in order to provide

Developer an opportunity to obtain a court order prohibiting disclosure.
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+414-14.14 Non-Liability of City Officials and Others. Notwithstanding anything to the

contrary in this Agreement, no individual board member, director, commissioner, officer,
employee, official or agent of City or other City Parties shall be personally liable to Developer, its
successors and assigns, in the event of any default by City, or for any amount which may become
due to Developer, its successors and assigns, under this Agreement.

+415-14.15 Non-Liability of Developer Officers and Others. Notwithstanding anything to

the contrary in this Agreement, no individual board member, director, officer, employee, official,
partner, employee or agent of Developer or any Affiliate of Developer shall be personally liable
to City, its successors and assigns, in the event of any default by Developer, or for any amount
which may become due to City, its successors and assign, under this Agreement.

+436-14.16 No Third Party Beneficiaries. There are no third party beneficiaries to this

Agreement.

+437-14.17 Number of Days. Provisions in this Agreement relating to the number of days

shall be calendar days, unless otherwise specified, provided that if the last day of any period to
give notice, reply to a notice, or to undertake any other action occurs on a Saturday, Sunday, or a
bank or City holiday, then the last day for undertaking the action or giving or replying to the notice

shall be the next succeeding City working day.

[signatures follow on next page]
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IN WITNESS WHEREQOF, the Parties hereto have executed this Agreement as of the day

and year first above written.

CITY: Approved as to form:

CITY OF SAN JOSE, Nora Frimann, City Attorney
a municipal corporation

By: By:
Toni Taber, City Clerk Johnny V. Phan
Chief Deputy City Attorney

Approved on ,2021
City Council Ordinance No.

[Note: City will need a corporate resolution
from Google establishing who has authority to
execute on behalf of Google, LLC. Signatures
will need to be notarized for recording. ]
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