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From: Phan, Johnny
To: Downtown West Project
Subject: FW: Google - Diridon/DW - Assignment/Transfer language
Date: Tuesday, April 6, 2021 2:20:06 PM
Attachments: DA Assignment-Transfer - General Principles 1-21-21-c.docx

 
 

From: Miller, Gregg <gmiller@coblentzlaw.com> 
Sent: Thursday, January 21, 2021 8:31 PM
To: Phan, Johnny <Johnny.Phan@sanjoseca.gov>
Subject: Google - Diridon/DW - Assignment/Transfer language
 
 

 

Johnny: attached is a framework of key general principles re transfers that we are proposing in
order to advance the discussion.  Thanks,
 
Gregg Miller
Coblentz Patch Duffy & Bass LLP
One Montgomery Street, Suite 3000
San Francisco, CA 94104
Cell: 415-939-3142 | Direct Dial 415-772-5736 | Office 415-391-4800
gmiller@coblentzlaw.com
www.coblentzlaw.com
 
This transmittal is intended solely for use by its addressee, and may contain confidential or legally privileged information. If you receive
this transmittal in error, please email a reply to the sender and delete the transmittal and any attachments.
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A.  Three Types of Assignments:



1. Large-scale – includes significant horizontal/infrastructure work, as well as vertical;



2.  Smaller-scale  -- individual parcel or a small group of parcels that does not include significant horizontal work outside of the bounds of the parcel(s); and



3. District systems (thermal systems, microgrid, waste and recycled water, and Automatic Waste Management Systems (Solid Waste) – either (i) the assignment of the right to construct and operate certain district systems (e.g., large-scale energy firm that wants to construct and operate the central utility plant) or (ii) assignment of the right to own and operate the particular system, once constructed.



 B.  Must-Haves

 

1.  For all 3 Types of Assignments.



a.	Google must be allowed to assign without City consent to (i) wholly owned Google affiliate entities formed for the purpose of constructing, owning and operating and (ii) any spin-off companies of Google, Alphabet or any of their affiliates, or any entities as a result of merger, acquisition or by operation of law.  Also, Google/Alphabet assignments to parent, affiliate and sister companies (e.g., YouTube) must be allowed without City consent.



b.	Must be allowed to assign to Lendlease and its wholly owned affiliate entities without City consent.



2.  Smaller Scale.



a.	Same as 1. a and b above.  



b.	Any unrelated, third-party developer or user.  Developer/user should have previous development experience (e.g., similar project within prior 7 yrs completed, or substantially completed, by developer or its development team) as a condition to the ability to transfer without City consent.  



3.  District Systems.



a.	Same as 1. a and b above.



b.	Also to any third-party assignees if the third-party is an owner/investor in the infrastructure sector, with appropriate operational and asset management capabilities, directly or via operating partner. Any such assignments would not require City's consent but would require prior notice to City.



4.	Other Considerations.



a.	 After completion of 2 million square feet of office development, City consent would not be required for any assignments.



b.	City’s request re types and number of jobs that the assignee/transferee would create as a condition to any assignment/transfer is not acceptable.



C.  Other Allowed Transfers (i.e., without City consent)



Any transfer for which we have sought and obtained City’s consent.

To non-profits in accordance with the affordable housing plan (e.g., land) or community benefits plan.

Addition of capital partners/investors.

Granting of any mortgage or deed of trust lien or UCC lien (e.g., mezzanine financing).

Foreclosures and foreclosure related (e.g., deed in lieu).

Any transfers post construction and fulfillment of any specific DA obligations that are tied to the transferred building(s).

Sale/leasebacks.

Leases to users.

Temporary licenses and other occupancy agreements.

Easements; encroachments.

Any transfers following expiration of DA and fulfillment of any specific obligation that survives DA expiration.



D.  Release/X- Default



1.	Full release of Google/assignor from assigned obligations following assignment.  Developer to be released from any prospective liability or obligation, and the assignee will be deemed to be subject to all future rights and obligations of “Developer” under the DA to the extent set forth in the DA assignment. 



2.	No Cross-Default. A DA default by a “Developer” (i.e., an assignee) with respect to any part of the Project or Project Site will not be a DA default by any other Developer.  Similarly, default by any successor/assignee will not entitle City to terminate or modify the DA with respect to any part of the Project or Project Site that is not the subject of the successor/assignee default.
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A.  Three Types of Assignments: 
 

1. Large-scale – includes significant horizontal/infrastructure work, as well as vertical; 
 
2.  Smaller-scale  -- individual parcel or a small group of parcels that does not include 
significant horizontal work outside of the bounds of the parcel(s); and 
 
3. District systems (thermal systems, microgrid, waste and recycled water, and Automatic 
Waste Management Systems (Solid Waste) – either (i) the assignment of the right to 
construct and operate certain district systems (e.g., large-scale energy firm that wants to 
construct and operate the central utility plant) or (ii) assignment of the right to own and 
operate the particular system, once constructed. 

 
 B.  Must-Haves 
  

1.  For all 3 Types of Assignments. 
 

a. Google must be allowed to assign without City consent to (i) wholly owned 
Google affiliate entities formed for the purpose of constructing, owning and operating and (ii) 
any spin-off companies of Google, Alphabet or any of their affiliates, or any entities as a result 
of merger, acquisition or by operation of law.  Also, Google/Alphabet assignments to parent, 
affiliate and sister companies (e.g., YouTube) must be allowed without City consent. 
 

b. Must be allowed to assign to Lendlease and its wholly owned affiliate entities 
without City consent. 
 

2.  Smaller Scale. 
 

a. Same as 1. a and b above.   
 
b. Any unrelated, third-party developer or user.  Developer/user should have 

previous development experience (e.g., similar project within prior 7 yrs completed, or 
substantially completed, by developer or its development team) as a condition to the ability to 
transfer without City consent.   

 
3.  District Systems. 

 
a. Same as 1. a and b above. 
 
b. Also to any third-party assignees if the third-party is an owner/investor in the 
infrastructure sector, with appropriate operational and asset management capabilities, 
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directly or via operating partner. Any such assignments would not require City's consent 
but would require prior notice to City. 

 
4. Other Considerations. 

 
a.  After completion of 2 million square feet of office development, City consent 

would not be required for any assignments. 
 
b. City’s request re types and number of jobs that the assignee/transferee would 

create as a condition to any assignment/transfer is not acceptable. 
 
C.  Other Allowed Transfers (i.e., without City consent) 
 

Any transfer for which we have sought and obtained City’s consent. 
To non-profits in accordance with the affordable housing plan (e.g., land) or community 
benefits plan. 
Addition of capital partners/investors. 
Granting of any mortgage or deed of trust lien or UCC lien (e.g., mezzanine financing). 
Foreclosures and foreclosure related (e.g., deed in lieu). 
Any transfers post construction and fulfillment of any specific DA obligations that are tied to 
the transferred building(s). 
Sale/leasebacks. 
Leases to users. 
Temporary licenses and other occupancy agreements. 
Easements; encroachments. 
Any transfers following expiration of DA and fulfillment of any specific obligation that 
survives DA expiration. 

 
D.  Release/X- Default 
 

1. Full release of Google/assignor from assigned obligations following assignment.  
Developer to be released from any prospective liability or obligation, and the assignee will be 
deemed to be subject to all future rights and obligations of “Developer” under the DA to the 
extent set forth in the DA assignment.  

 
2. No Cross-Default. A DA default by a “Developer” (i.e., an assignee) with respect to any 
part of the Project or Project Site will not be a DA default by any other Developer.  Similarly, 
default by any successor/assignee will not entitle City to terminate or modify the DA with 
respect to any part of the Project or Project Site that is not the subject of the 
successor/assignee default. 

 


