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Task Background

Task Services: Flynn Resource Consultants Inc. (“Consultant”) shall identify key issues affecting the
desirability of providing electric utility distribution service to the Diridon Station Area (“DSA”). The
Consultant shall describe the general process, steps, and timeline for the City of San José to be able to
own distribution assets to support the advanced micro grid.

Task Deliverable: The Consultant shall email the Project Manager one (1) memo via word document
summarizing key issues, describing the feasibility investigation process, and at a high level, address any
associated regulatory and legal considerations.

Summary

The City of San José (“San José”), a municipal corporation, is interested in understanding the major
factors which would be involved in a feasibility study to provide public power service to the DSA,
specifically in a manner that would facilitate development of an advanced microgrid by or in
coordination with Google LLC (as likely master planner of the DSA), consisting of on-site generation,
on-site energy storage, and advanced energy management systems, as part of the DSA project.

Baseline Scenario: The baseline scenario absent action by San José would likely be retail electric
distribution services to be provided by the incumbent utility, PG&E. This baseline scenario may have
cost advantages or disadvantages in terms of both one-time and on-going costs and may have many
additional factors that would affect the scale, scope, and value proposition of the contemplated
advanced microgrid. With PG&E providing electrical distribution service, San José and occupants of the
DSA may be subject to PG&E procedures and rules that could hamper microgrid design and
development and affect the timeline/approval process. Alternatively, DSA may benefit from
established processes of PG&E.!

Public Power Scenarios: Pursuing non-baseline scenarios will also have advantages and disadvantages
compared to the baseline scenario. These factors will be explored during a feasibility study, and will
largely be related to legal/contractual/regulatory constraints, funding constraints, existing physical
infrastructure and anticipated modifications, tangible value streams (such as ongoing costs and cost
savings), intangible values (such as wider latitude on microgrid scale and scope without PG&E and/or
CA Public Utilities Commission (Commission) involvement), timing constraints, and implications related
to the selected legal vehicle for providing public power distribution services to DSA (such as San José
ownership, existing/new district ownership, etc.).

! Baseline Scenario Caveat: The baseline scenario for current purposes is to assume that San José would not provide any
public power services to DSA. Therefore, part of this feasibility study will need to address whether the Google Master Plan
as currently contemplated is feasible without San José’s involvement. Legal and regulatory constraints may determine a
baseline scenario other than what is described in this memo.
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Memo Scope: The purpose of this memo is to outline the key issues that a feasibility study should
cover and is organized as shown in the Table of Contents. Flynn RCI’s approach is to first cover the
most important issues, and then to describe a framework for the feasibility study that involves building
several representative scenarios, to be explored in parallel and refined during the study. For current
purposes, a scenario is a combination of i) facts and constraints identified during the feasibility study
(exogenous variables), and ii) a course of action considered by San José (endogenous variables, or
decision variables).

The task facing San José, and Google LLC as the likely master developer of a significant portion of the
DSA, is comprised of an enormous amount of uncertainty, regarding knowable facts about the area
(including parcel ownership, easements, rights of way, existing utilities, other encumbrances), many
layers of governing laws and regulations, unknown-but-estimable ongoing activities in and around the
DSA, unknown future variables (such as the PG&E T&D rates vs. San José T&D costs, potential
departing load charges, willingness of voters to approve financing by San José, and others).

Recommended Approach: The advantage of the scenario-building approach described in the memo is
that it provides a tractable way for San José to consider a wide range of future states of the world
which will be iteratively refined and fleshed out as facts are gathered and legal constraints identified
while also informing the investigation and fact-finding efforts and the necessary legal review. The
framework will support a flexible approach that can be tailored to the timeframe and resources
available to San José, including possibly phasing the investigation process. It may help inform efforts
San José may wish to pursue in parallel during the feasibility study process which are tangential but
related to the study itself (such as regulatory activities, legislative activities, or partnerships with peer
agencies on collaborative action to advance microgrid develop) and which may positively affect several
scenarios being explored, even if no one scenario is a clear winner during the process.

Early attention should be paid to timing issues and what might be critical path issues to be resolved
between Google LLC and San José to proceed with a plan of service to connect to the PG&E
transmission grid. It may be necessary for Google LLC to develop a fallback plan to ensure available
electrical service even as the City investigates a range of issues through a feasibility study

Key Issues

The CONSULTANT shall identify key issues affecting the desirability of San José providing electric utility
distribution service to the DSA.

Physical Infrastructure

San José should compile relevant information on the physical infrastructure currently existing at the
DSA site, the infrastructure changes (if any) under way independent of DSA, and the configurations as
contemplated under the likely baseline scenario and variants, including:
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e The geographic and electrical circuit infrastructure boundaries of: i) the Diridon Station Area, ii) the
Google campus and advanced microgrid serving Google load, and iii) other properties and electrical
loads within, adjacent to, or otherwise potentially affected by (i.e. sharing the same distribution
circuit with) the DSA plan.

o Identify all parcels within and adjacent to the DSA, including ownership (Google vs. San José
vs. 3" party), utilities, and other easements.

e The existing electrical physical infrastructure within the DSA footprint which serve current loads,
including circuits at both transmission and distribution voltages.

o Determine whether the transmission substation “San José Station A” is likely to remain in
place, or to be relocated within or outside the DSA footprint, on a timeline that affects DSA
development.

o Identify current loads served by PG&E facilities within or immediately outside the DSA
footprint. For example, a very simple but unlikely case would be several distribution feeders
from the Station A transmission-level substation serving only those loads presently within
the DSA footprint. A more complex and realistic case would be distribution feeders from
Station A that serve both loads physically located within the DSA footprint, and neighboring
loads. Plans for serving these neighboring loads (either by San José or PG&E) will need to be
developed.

e Infrastructure changes under way during the DSA development timeline but independent of DSA
(such as transmission upgrades for Caltrain or California High Speed Rail Authority at or near the
Diridon Station).

e The electrical configurations in the Google LLC master redevelopment plan? involving service to
new DSA load to be connected to or composing the DSA advanced microgrid (include variants that
may be considered conditional on the results of this feasibility study).

o Expected new loads, net load demand/supply profiles, and microgrid(s) configurations
expected to serve the new loads at DSA (including on-site generation, storage, and other
advanced energy management equipment and capabilities).

o Plans and schedules for undergrounding or relocating existing equipment.

e The electrical configurations identified or implied by the master redevelopment plans to serve any
loads not intended to be served from the microgrid(s) (e.g., served from existing PG&E distribution,
served from a line off of Station A not connected to the microgrid circuit, or served from
transmission other than Station A).

Legal/Regulatory Constraints

San José should request or draft a legal opinion on rights and options under current laws, regulations,
and agreements related to provision of electric service to redevelopment areas, including development
and use of advanced microgrids and the distribution infrastructure needed or preferred to
accommodate them. To begin the exercise the following list, which should not be considered
exhaustive, may be used:

2 See https://www.diridonsj.org/diridon-station-area-plan-google-project and http://www.sanJoséca.gov/GoogleProject.
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e Under the California Constitution, Article XI, Section 9(a), San José may furnish its inhabitants with
power.

e Under PUC Section §6202, San José may grant a franchise to another entity for such services.

e Under the Electric Franchise Agreement currently in effect (included as Appendix C), Section 18
“Acquisition and Evaluation,” San José may acquire property of PG&E; Under Section 19 “Franchise
to be Non-Exclusive” San José may grant another franchise for “all or any areas of the City.”

e Under the San José City Charter, no revenue bonds may be issued for public utilities without an
affirmative vote from a majority of voters.

e Under PUC Sections §8543, the California Public Utilities Commission must approve the transfer of
utility property (regardless of the type of acquiring entity) and has discretion to evaluate the effort
in light of factors laid out in statute, which are subject to the Commission’s interpretation.

e Under PUC Sections §1401-1421, the Commission oversees the valuation of utility properties and
just compensation in the case of acquisition of such assets by a public entity (including a new sub-
division of an existing public entity).

e Under several PUC Sections (including §367, §369, §9601, §9604, and others), PG&E may collect
departing load charges for current or new loads under certain circumstances, with some
exceptions.

o Commission decisions in Rulemakings R.02-01-011 (including but not limited to D.03-07-
028% D.03-08-076, D.04-11-014, D.04-12-059) and R.06-02-013 (including D.08-09-012)
address collection of departing load charges from Municipal Departing Load customers,
such as a new “local publicly owned electrical corporation.”

o Commission decisions in Rulemaking 02-01-011 (including D.03-04-030°, D.07-05-006)
implemented mechanisms for collecting departing load charges from Customer Generating
Departing Load, with certain exceptions described in the decision and implemented in tariff
schedule E-DCG®.

e PG&E collects non-bypassable charges from departed customers taking service from a publicly
owned utility under Tariff schedule E-TMDL’ and customers providing self-service under Tariff
schedule E-DCG.

e Under Government Code Section §56133, Santa Clara Local Agency Formation Commission
(“LAFCQO”) approval may be needed if a special district is used to provide service to the DSA.

Other legal statutes and regulations may impact the feasibility investigation process, such as eligibility
for PG&E Wholesale Distribution Tariff service, and those governing private entity utility service.

3 https://leginfo.legislature.ca.gov/faces/codes displaySection.xhtml?sectionNum=854.&lawCode=PUC
4 http://docs.cpuc.ca.gov/PublishedDocs/WORD PDF/FINAL DECISION/28134.PDF

5 http://docs.cpuc.ca.gov/PublishedDocs/WORD PDF/FINAL DECISION/25100.PDF

6 https://www.pge.com/tariffs/assets/pdf/tariffoook/ELEC SCHEDS E-DCG.pdf

7 https://www.pge.com/tariffs/assets/pdf/tariffoook/ELEC SCHEDS E-TMDL.pdf
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Some legal/logistical questions to be answered:

1. Can Google LLC own any electrical distribution assets in the considered scenarios? Would there
be any restrictions for Google LLC to fund (via in-kind or capital contributions or through a
targeted tax) City owned assets?

2. What constraints apply to Google LLC in terms of accommodating reconfiguration of PG&E
assets within the DSA footprint?

3. Can adistrict created to support the objectives of this project (public power distribution to DSA)
issue tax revenue bonds with/(without) city-wide referenda? Does the City have any existing
districts that should be considered as a bonding source?

4. Which, if any, of the scenarios involving creation of a new legal entity would require LAFCO
approval? And what is the likely impact of the need to obtain such approval for the alternatives
requiring it?

5. What powers of the City of San José under the city charter, California constitution, etc. differ
from those of cities that currently provide service to their customers through municipally
owned and controlled electric utility assets, or from those cities that are in the planning stages
of making this change from investor-owned utility service?

6. What are potential exposures to non-bypassable Municipal Departing Load or Customer
Generation Departing Load charges for the various types of load within the DSA under each of
the considered scenarios.

a. Determine whether existing and/or new customer loads would be exposed.

7. Can shared service within and around the DSA be implemented (some continued service by
PG&E, and some by San José or an agent/sub-division of the city)?

a. What would be the cost of any severance issues that are likely to arise in such
alternative/shared service situations?

8. How may planned changes to the transmission service to the DSA and surrounding South Bay
Area (such as upgrades to serve HSR, BART, and Caltrain) impact the desirability of considered
scenarios, including whether any existing or “in-flight” agreements or efforts may affect the
DSA development (such as the October 4, 2018 agreement between PG&E and the CA High
Speed Rail Authority?)?

9. What tariffs, processes, or procedures does PG&E have in place to facilitate development of
advanced microgrids? What tariffs, processes, or procedures are likely to hinder San José’s and
Google LLC’s objectives (including both administrative burdens/costs and timing constraints)?

10. What obligations San José or Google LLC have to PG&E under existing rules related to
reconfiguration of PG&E transmission/distribution assets (transferring property and paying
PG&E’s associated taxes)?

11. For each alternative plan of service, assess the technical and regulatory issues such as FERC,
NERC, CAISO, CPUC, and CEC issues, focusing on any fatal flaws.

12. Interconnecting only new equipment at 115 kV (transmission-level) versus at 12 kV (distribution
level) may have widely differing implications on timing/schedule and cost.

13. Have interconnection requests already been made to PG&E from Google LLC vs San José? Might
such recent requests constrain future options?

& For example, https://www.pge.com/tariffs/assets/pdf/adviceletter/ELEC 5046-E.pdf
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a. Will new interconnection requests be made from Google LLC or San José?
b. Which interconnection rules will apply (PG&E Wholesale Distribution Tariff’, PG&E Open
Access Transmission Tariff'°, CAISO, etc.)?

14. How San José should evaluate implementation risks (such as litigation) under differing
approaches (e.g. acquisition of utility assets)?

15. Which scenarios can meet the timing constraints of the DSA occupants? Can scenarios be
chained to create a phased implementation plan to meet some objectives initially and all
objectives eventually (a first phase including set-asides of real estate or electrical capacity for
the later phase(s))?

Value Propositions

San José should determine the primary and secondary objectives of this project: Cost savings,
increased flexibility/optionality, increased DSA and neighboring area electrical reliability/resiliency, etc.
Identifying these objectives will support the Feasibility Investigation Process.

e Tangible: San José should estimate the tangible value of various alternative methods of providing
electric service to the DSA. This would include establishing the expected electric rates, including
recovery of financing and all operating expenses. Such costs of service should account for whether
some or all of DSA would be subject to Municipal Departing Load or Customer Generation
Departing Load non-bypassable charges for various alternatives. The above costs should be
compared to expected customer costs to take retail service from PG&E.

e Intangible: San José should estimate the intangible value of each considered alternative. This
would include benefits of local control (e.g., removing barriers imposed by PG&E related to the
advanced microgrid development), improved reliability from a better optimized configuration for
advanced microgrid/s, and more robust implementation of Climate Smart San José plans than
would be possible without San José ownership of assets serving DSA. Another intangible benefit
may be public power service to DSA representing a first phase of greater public power service in
San José. Finally, facilitating infrastructure for advanced microgrids at DSA and throughout San José
could support continued reliable power for critical uses during planned and unplanned power grid
outages?!.

9 https://www.pge.com/pge_global/common/pdfs/about-pge/company-information/regulation/contracts-and-tariffs/wd-
tariff-2017.pdf

10
https://www.pge.com/includes/docs/pdfs/shared/customerservice/nonpgeutility/electrictransmission/tariffs/TO%20Tariff
%20-%20eTariff%20Baseline%20Version.pdf

11 An example would be continued electrical service in cases of power service outages undertaken by the incumbent utility
under a Public Service Power Shutoff (PSPS) event. See https://www.pge.com/en US/safety/emergency-
preparedness/natural-disaster/wildfires/public-safety-power-shutoff-fag.page for more. Note that the amounts of onsite
generation and storage resources currently identified by Google LLC would not be sufficient to maintain continued normal
electrical service even over extremely short duration PSPS events. If continued reliable service during PSPS events were a
priority, San José and Google would need to explore alternative equipment configurations and perhaps operating
procedures for conditions when the microgrid is islanded from the larger grid.
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Funding

Several factors will impact not only the costs, but also the constraints on and eligibility for various
funding sources. Under the San José City Charter Section 1221, voter approval is required for revenue-
backed bonds. Some questions to be addressed during the feasibility study:

e Are revenue bonds necessary under some or all scenarios?
o If so, would voters likely approve issuance?

e If not, are there other sources of funding available?

e What infrastructure is Google LLC expected to fund?

e Could Google LLC’s contribution be greater. If so, under what legal structure?

e Could funding be provided through a private contribution (of capital or facilities) to the City, or
through a targeted tax on property within the DSA footprint?

e Could grants or loans for development of advanced microgrids such as the one being contemplated
be used for necessary upstream supporting equipment (such as assets on the distribution side of
the premise meter(s))?

e Determine whether San José has an existing available funding mechanism to avoid revenue bonds
subject to City Charter 1221 to serve existing PG&E customers by acquiring PG&E owned assets.

Vehicles for Ownership/Implementation

As part of the feasibility study, San José should consider the legal/contractual vehicles available for
each scenario. Certain vehicles may require voter approval or legislative changes, which could be
obstacles that make some scenarios infeasible given resources and time constraints, while other types
of vehicles could be considered (from a practical as well as legal perspective) that would enable
implementation on an expedited schedule (for example, a public district or corporation with a
footprint coincident with the DSA and a targeted tax on occupants). San José may also consider
invoking its right under the Franchise Agreement with PG&E to terminate such franchise in a sub-set of
the city boundaries and create a new franchise agreement with a new entity. Example structures
include:

e City (or sub-division of city, such as a district) ownership of electrical assets.
e Other Corporation (private or public-private) ownership of electrical assets, perhaps with new
Franchise Agreement.

Timing Constraints

Options available to San José may vary with respect to the feasibility of timely development to make
sure reliable electric service will be available when required. Alternatives may also vary based upon the
degree to which they are subject to departing load charges.

If the first preferred scenario is not feasible under the timeline needed by the DSA master developer
and other affected parties, San José may consider scenarios involving parallel and complementary
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action plans which will meet the immediate timeline while also accommodating future actions to
achieve long-term desired outcomes (for example, if acquisition of utility assets would be time-
prohibitive, San José may pursue options for providing service that do not involve acquisition of
existing PG&E assets or a phased variant of continued PG&E service that facilitates a smooth transition
to city service through acquired equipment when such action is appropriate).

Feasibility Investigation Process

The Feasibility Investigation Process should describe and evaluate the feasibility of several
representative scenarios for public power electrical distribution services to DSA, following the guidance
of Key Issues described above. During fact finding and legal review, San José may discover that certain
structures of service are preferred, non-preferred, or infeasible. Combining fact finding with legal
review will narrow the options and will assist in developing feasible scenarios, which are here used as
described above as a set of external factors and internal (San José-initiated) plans of action which
would result in, for example, a legal structure, a funding structure, an identification of physical
property/assets, a timeline, and other relevant elements.

The Feasibility Investigation Process is described below in general terms, and will involve 1) Fact
Finding/Research, 2) Legal Review, 3) Economic Analysis, 4) Scenario Building, and 5) Scenario
Sensitivities. These process stages will be conducted iteratively in order to coalesce around one or
more feasible scenarios to be compared with the baseline, resulting in a section covering
recommendations for San José to pursue. During Scenario Building, a focus on fatal flaw analysis given
the results of the fact finding and legal review stages will support San José’s decisions on how and
whether to pursue continued feasibility study of specific public power options for the DSA area.

Fact
Finding/Research

Economic . - Scenario
. Scenario Building e
Analysis Sensitivities

\ Legal Review

Diagram showing general recommended approach of the iterative Feasibility Investigation Process (each stage informs efforts within the
other stages, occurring iteratively and in parallel; once a set of feasible and desirable scenarios are constructed, scenario sensitivity
analysis should enable San José to recommend a plan of action that is i) feasible, ii) desirable, and iii) robust under uncertainty)
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Fact Finding/Research

During the Feasibility Investigation Process, San José should leverage previous studies to the greatest
extent possible to gather relevant facts (on physical infrastructure, primarily). The process should
largely follow the content described in the Key Issues section above, but will also be informed
iteratively through execution of each step in the Feasibility Investigation Process.

Legal Review

San José should obtain legal review as part of the feasibility study, to guide development of scenarios
based on legal constraints and options (see “Key Issues Legal/Regulatory Constraints” section above
and Appendix A — Preliminary List of Applicable Laws and Regulations).

Economic Analysis

A critical component of any feasibility study for public power service to DSA will involve an economic
analysis of each considered scenario. By building on the information gathered regarding physical
infrastructure and tangible value propositions, the economic analysis portion will allow direct
comparisons between scenarios, incorporating benefits of scale, merits and demerits of actions which
trigger involvement of various governing entities (such as Commission authority under PUC §1401-
1421). Importantly, San José should estimate the up-front and ongoing costs of acquiring or building
electrical distribution assets to facilitate the contemplated scenarios. Additional factors for an
economic analysis will include:

e Projections of PG&E retail transmission and distribution rates that would apply to DSA loads in
a baseline scenario and each alternative scenario (where some PG&E service remains).

e Development of severance plans and estimates of associated cost, as necessary, to ensure
PG&E can continue to serve its remaining customers after implementation of the selected
service plan for the DSA.

e Staffing, consultant, and other technical services costs under each scenario.

e Funding sources and financing costs.

e Risks or range estimates of major cost areas.

Scenario Building

The process of building scenarios for evaluation of feasibility has been outlined above and is
recommended by Flynn RCI to make the problem facing San José more tractable. Scenarios should be
described in high level terms and segmented/refined iteratively during fact finding and legal review.
The feasibility study process may quickly eliminate types of scenarios through a targeted set of fatal
flaw analyses, allowing San José to focus in detail on a smaller number to compare with the baseline
scenario. Thus, the more detailed analyses can be undertaken later in the process on a smaller subset
of alternatives.
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Baseline
- 4

3

BRER B ©

Example Scenario Building/Refinement (Left-to-Right process indicates both identification of infeasible scenarios and branching scenarios
into variants for further exploration during additional fact-finding, legal review, and economic analysis)

Scenario Sensitivities

Some issues/questions may not be answerable during the feasibility study but may be considered with
respect to how sensitive each scenario’s value proposition is to a range of values. For example:

e If the Commission or CAISO change rules on storage, distributed generation, and/or hybrid
resources, this may affect the ancillary service and Resource Adequacy (RA) value of the
considered configurations (e.g., if 2 hour duration batteries are not eligible to provide RA, but 4
hour or 6 hour duration batteries are, how does this impact the project value?).

e Estimating or projecting future rule changes at the Commission and the CAISO, as well as
technological changes during the study process and project design and construction which may
materially affect the feasibility and value propositions of various scenarios (sensitivity analysis).

o What identified constraints to implementing an advanced microgrid and the supporting
equipment might be relieved through near term legislation or Commission action?
Would this change make a larger scale microgrid effort feasible or desirable?

e Costs and cost changes over time are a category of factors that will significantly impact the net
value of each scenario. These include, but aren’t limited to, departing load charges, PG&E
transmission and distribution rates, construction and operating costs of distribution assets, and
tax treatment of equipment based on ownership.
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Representative Scenarios

This memo is intended to outline the key issues that will likely impact San José’s decision(s) on how to
proceed through a full feasibility study and possibly into an action plan. The scenarios below are meant
to represent points along a spectrum of paths that San José may take, based on information gathered
and intermediate decisions made during exploration. A scenario is here considered to be a
combination of facts that are gathered, legal opinions rendered, and decisions made by San José. The
scenarios below are not meant to be exhaustive or detailed, but to create combinations of the key
issues listed above into realistic representative scenarios ordered from high effort/involvement to low
effort (“Baseline”).

For each scenario, the legal structure/vehicle for implementation would need to be explored as part of
a full feasibility study. As the formal feasibility study is conducted, certain conditions may be
discovered which preclude types of scenarios (for example, if a condemnation process isn’t likely to be
completed within the planned DSA development schedule, this may narrow the paths available to San
José). Other scenarios may be conditional on factors outside of the feasibility study or DSA planning
process, such as statewide legislation supporting advanced microgrid development (for example, by
reducing regulatory obstacles to development of microgrids and supporting infrastructure). Such
conditional scenarios may be good candidates for branching, in which San José would have a plan of
action regardless of future developments.

Finally, scenarios may be linked through a phased implementation process. For example, a first phase
could involve San José construction of a distribution substation to serve a Google-only microgrid’s net
loads within the DSA footprint, but would be sized to accommodate a second phase in which the
Google microgrid were integrated with a larger DSA or neighborhood-wide microgrid.

San José Decision

Proceed with utility property
acquisition for San José service of
all DSA loads.

Representative Scenario Facts That Would Affect Decision
High Complexity: San José can e Some or all electrical loads in
only serve DSA by acquiring DSA fall under existing statutes
PG&E property and decides to and Commission jurisdiction;

proceed. e Utility property acquisition Variant A: San José takes
necessary; transmission-level service from
e §1401-1421 PUC statutes Station A.
govern; Variant B: San José takes

distribution-level service from
PG&E for a portion of the DSA
loads.

e Cost/benefit analysis and time
constraints support such
acquisition.

Medium Complexity: San José
can serve some DSA loads
without acquiring PG&E
property.

Utility property acquisition not
necessary to serve new DSA
loads;

PG&E continues to serve some
existing loads, but San José can
serve new loads;

§1401-1421 PUC statutes are
not triggered;

Proceed with construction of new
equipment for San José service to
new DSA loads.
Variant A: San José takes
transmission-level service from
Station A.
Variant B: San José takes
distribution-level service from

FLYNN RCI
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San José must build equipment
to serve such new loads;
Cost/benefit analysis and time
constraints support this action
plan;

Clear delineation of respective
equipment and rights of way
between San José and PG&E
may be required if
equipment/lines overlap or
intersect within or near DSA

PG&E for a portion of the DSA
loads.

footprint.
Low Complexity: San José can Utility property acquisition not Proceed with construction of new
serve all DSA loads without necessary; equipment for San José service to
acquiring PG&E property. §1401-1421 PUC statutes are all DSA loads.

not triggered; Variant A: San José takes

San José must build equipment
to serve such new loads;
Cost/benefit analysis and time
constraints support this action
plan.

transmission-level service from
Station A.

Variant B: San José takes
distribution-level service from
PG&E for a portion of the DSA
loads.

Baseline 1: San José cannot
serve any DSA loads while
meeting timeline and
cost/benefit constraints but can
work with DSA customers to
optimize tariff design for
maximum value. PG&E provides
standard retail electrical
delivery (transmission and
distribution) services.

Note: As described above,
Google LLC’s current master
plan may not be feasible, or
least-cost/least-complexity,
without San José providing
service.

Utility property acquisition
would be necessary;
§1401-1421 statutes would be
triggered,

Cost/benefit analysis does not
support utility property
acquisition;

San José advises DSA occupants
and assists in negotiations with
PG&E, and optimization of DSA
infrastructure and SJCE tariff
design.

PG&E continues providing
transmission and distribution
services to all DSA customers.

FLYNN
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Appendix A - Preliminary List of Applicable Laws and Regulations

California Constitution

CALIFORNIA CONSTITUTION
ARTICLE 11 LOCAL GOVERNMENT

SEC. 9. (a) A municipal corporation may establish, purchase, and operate public works to
furnish its inhabitants with light, water, power, heat, transportation, or means of
communication. It may furnish those services outside its boundaries, except within another
municipal corporation which furnishes the same service and does not consent.

(b) Persons or corporations may establish and operate works for supplying those services
upon conditions and under regulations that the city may prescribe under its organic law.

(Retrieved from https://law.justia.com/constitution/california/article 11.html on 10/7/19)

California Public Utilities Code

PUC 369 directs the CA Public Utilities Commission (“Commission”) to create a mechanism to
collect certain applicable costs from departing customers, including those being served through
the formation of a new publicly owned utility.

https://leginfo.legislature.ca.gov/faces/codes displayText.xhtml?division=1.&chapter=2.3.&par
t=1.&lawCode=PUC&article=6.

PUC Section 854 give the Commission oversight of “merger, acquisition, or control activities”
related to public utilities, and creates thresholds which the Commission shall use to determine
whether to approve such “merger, acquisition, or control activities.” 854 also provides the
Commission discretion to interpret the statute. Section 854.2 mandates employment provisions
in an acquisition/municipalization.

https://leginfo.legislature.ca.gov/faces/codes displaySection.xhtml|?sectionNum=854.&lawCod
e=PUC

PUC Sections 1401-1421 govern “Just Compensation for Acquisition of Utility Properties.” Such
statutes provide the structure for a political subdivision of the state (such as San José) to
petition the Commission for acquisition of assets under eminent domain or other means, and
the structure for determining just compensation.

https://leginfo.legislature.ca.gov/faces/codes displayText.xhtml?division=1.&chapter=8.&part=
1.&lawCode=PUC

FLYNN RCI

Flynn Resource Consultants Inc.



Privileged & Confidential Attorney Work Product

PUC Section 6202 provides the right for municipalities to grant franchises for utility service to
third parties.

https://leginfo.legislature.ca.gov/faces/codes displaySection.xhtml|?lawCode=PUC&sectionNu
m=6202.

San José City Charter

SECTION 1221. Revenue Bonds for Public Utilities.

No revenue bonds shall be issued by the City for the purpose of supplying its inhabitants, or any
portion thereof, with water, light, heat, power, railroad or motor vehicle transportation service
(other than airport service), or telephone, telegraph or wireless communication service unless
authorized by the affirmative vote of a majority of the electors voting on such a proposition in
each case.

Nothing herein contained, however, shall be deemed to apply to any of the facilities mentioned
in Section 1220. Also, nothing herein contained shall be deemed to deprive the City or its
Council of any power which it may have under other Sections of this Charter or under the laws
of the State to reimburse, or agree to reimburse, in whole or in part, from any special fund or
special revenues, without the affirmative vote of any electors, any subdivider, developer or
owner of any real property for any public improvements constructed, installed or furnished by
any such person, or for any property dedicated or conveyed to the City by any such person, for
or in connection with the subdivision, development or improvement of any real property of any
such person.

Also, nothing herein contained shall preclude the issuance of general obligation bonds of the
City for any purpose pursuant to proceedings taken therefor in accordance with the
Constitution and general laws of the State.

(Retrieved from http://www3.sanJoséca.gov/clerk/charter.asp#Art12 on 10/15/19)

Electric Franchise Agreement between PG&E and the City of San José

Section 18 of the Electric Franchise Agreement ensures the City is not prevented from acquiring
PG&E’s assets, and Section 19 makes the franchise non-exclusive (the City may grant a similar
franchise for “all or any areas of the City”).

(Retrieved from PG&E Advice Letter ELEC_3651-E,
https://www.pge.com/nots/rates/tariffs/tm2/pdf/ELEC 3651-E.pdf on 10/7/19)

See Appendix C - Electric Franchise Agreement between PG&E and San José

FLYNN RCI

Flynn Resource Consultants Inc.



Privileged & Confidential Attorney Work Product

Appendix B — Select Diridon Station Area Materials

1. 2014 Diridon Station Area Plan
a. http://www.sanJoséca.gov/DocumentCenter/View/85308
2. 2018 MOU Between San José and Google LLC
a. https://www.diridonsj.org/s/Final-MOU.pdf
3. 2019 Updated FAQ on DSA and Google LLC Project
a. https://www.diridonsj.org/s/Updated-FAQs-on-DSAP-Google Sept2019.pdf
4. Google LLC Plan Set and Project Description
a. http://www.sanjoseca.gov/GoogleProject
5. 2017 Diridon Station Area Infrastructure Analysis
a. https://bit.ly/2q9MiBlI
b. Note: Analysis described a 2006 study to relocate PG&E’s Station A. Because this 2017
Analysis used 11 year old information, there may not be anything new available, but San
José should explore what is available.
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Appendix C - Electric Franchise Agreement between PG&E and San José

(on following pages)
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Electric Franchise

Ordinance 15880 (adopted September 20, 1971)

Ordinance 21677 (adopted June 5, 1984)

Ordinance 26914 (adopted June 10, 2003)

Ordinance 28720 (adopted February 9, 2010)
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ORDINALNCE MO, 18230

AN ORDINANCT OF THE TITY OF SAL JOST GRANTING TO
PLCIFIC GAS AXD TLIO.AIL COMPALY, ITS SUCCEIACA
ALD ASSIGNS, THZ FRANTIISE (1) TO USE, FCR TRANS-
MITTING AND DISTRIEUSISG SLECTRICITY SUITED FOR
LICHTIKG BUT FOR USZ BY COMSUNERS FOR ANY AND ALL
LAYFUL PURPOSES CTHSR THAN LIGHTING, ALL POLES,
WIRES, CONDUITS AND APPURTENANCES WHICH ARE 1OW OR
MAY HEREAFTER BT LAWFULLY PLACED uv MAIETAINED IN
THE STREETS WITHIN THES CITY OF SAN JOSE UNDER SUCH
FRANCHISE TUAT CRANTEE MAY HAVE LNE:R AND PURSUANT
TO SECTION 1S OF ARTICLE XTI CF THS CCNSTITUTION OF
THE STATE OF CALIFORNIA, AS SAID SZICTION ZXISTED
PRIOR TO ITS AMENTMENT ON 0CTCAZR 10, 1911, (2) O
CONSTRUCT, MAINTAIN AND USE IN SAIT ETRIZTS ALL
POLES, WIRTS, CCHLUITS AND APSURTEUANGDS WUTYSVIR
AND WHEREVER SAID CONSTITUTICOVAL TRANCHISE IS XOT
NOW OR HIREAFIFER AVAIL:NLE THIRIFOR, KICTSIARY TO
TRANSMIT ALD DISTRIBUTE ELSCTIICITY SUITED FCR, AND
FOR USE BY CONSLWERS FOR, ENY ALD ALL LAWTUL PUR-
POSES, AND (%) TO UTILIZE SAID POLIS, WIRZS, CON-
DUTTS AND APPURTZNANCES IN SATID S¥EZITS F0R TRAXS-
MITTING AND LISTRISUTING SLICTRICITY OR USE CUT-
SIDZ THE BOUNDARIZS GF THT CITY FOR ANY AND ALL
LAV FUL PURPOSES, AND FROVIDING THE TSRMS AND COX-
DITIORS OF THE FRANCHISE SO GRANTED.

BE IT -ORPAINED BY THE COUNCIL OF THE CITY OF SAN JOSE:

SECTION 1. Definitions. Wherever in this ordinence the words or

phrases hereinafter in this section defined azre used, they shall have“

the respective meanings assigned to them in the following definitions -

(unless in a given instance the context wherein they are used shall -

¢learly import a different meaning):

(a) The word "Grantee" shall mean Pacific Gas and Electric

Company, and its lawful successors or assigns.

(b) The word "City" shall mean the City of San Jose, a mu-

nicipal corporation of the State'of Californlia, in its present incor-

porated form or in any later reorganized, consolidated, enlarged of‘feé:

incorporated. form:

‘¢ The word "fngineer” shall meén =uch officer as may from
z : Y L

2

time . to time be designated by the Ccuncii <1 ... .1, &4

i}

(

=n Joze or -

1ts successor, as the Engineer referred to in this ordinance; provideﬁ;f
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the Cit
(4d) The word "streets" shall meap the public streets, ways,
alleys and places now or hereafter established within the City, including
State highways and freeways now or hersafter established within the City;
pro&iding and excepting, however, that the word "sfreets“ shall not be.
deemed to mean or include any parks, playgrounds, school property or
other municipal or public property not coastituting public thoroughfares.

(e) The words "poles, wires, conduits and'appurtenances".
shall mean poles, towers, supporis, wires, conductors, cables, guys,
stubs, platforas, crossarms, braces, transiormers, insulators, conduits,
ducts, vaults‘v:anholes, meters, cut-outs, switches, communication cir-
cuits, appliances, attachments, appurtenances and, without limitation to
tlie foregoing, any other prdﬁerty iocated or to be located in, upon,
along, across, under or over the sfrgéts of City, used or useful in
transpitting and/or distributing electricity for the purposes for which
this frenchise is granted.

(f) The words "construct, maintain and use" shall mean to
construct, ersct, install, operate, maintain, uée, repair.or replace.

(g) The phrase "constitutionmal franchise” shall mean such
franchise or right, if any, as Grantec may have because of the acceptance-
by Grantee or its predecessor in estate of the offer contained in the B
provisions of Section 19 of Article XI of the Constitution of the State
of California, as said Section existed prior to its amendment on Octobeb?i
16, 1911. , . © ’

(h) The phrase "gross receipts", as used in this'Section and
in other parts of this ordinance, shall mean -all gross operating reveﬁueé_
received or receivable by Grantee from the sale of electricity to éran— |
teé's customers\with'points of service within the corporate limits of =
the City (including, but not.limited to, sales to military reservations
with points of service within the City's éorporate limits) which are

redited to Account los. 440, 442, 444, 445 and 446 of the current Uni-~

form System of Accounts of the Federal Power Commission, as adopted by

-2



pmoe $0lirsynis Public Utilities Coomission, or similar superseding ac-

.
counts, or whtch would be credised to such =2ccounts or similar supsrsed-
ing accounts if Grantee kept its books in accordance with such accounts

or similar superseding accounts.

SECTION 2. Purvose. Subject to each and all of the terms, condi-
tions and limitations set forth in this .ordinance, there, is hereb&
granted to Grantee the franchise to do all of the feollowing:

(a) To use, for transmitting and distributing electricity
suited for lighting dbut for use by consumers for any and.all lawful:
purp&ses other than lighting, all poles, wires, conduits and appurte-
nances which are now or may hercafter be lawfully placed and maintained
in the streets within the City under the constitutionai franchise of
the Grantee;

(b) To construct, méintain and use in said streets within
the City all poles, wires, conduits. and appurtenances whenever and
wherever the constitutional franchise of Grantee is not now or hereafter
available tﬁérefor, necessary to transmit aﬁd distribute electricity
suited for, and for use by consumers for, any and all lawful purposes;
and
' {c) To utilize said poles, wires, conduits and appurtenances
in said streets for transmitting electricity for use outside the bounda-

ries of City for any and 211 lawful purposes.

SECTION 3, Term. Subject to all terms, conditions and limitatio:x
contained in this ordinance, the franchise granted by this ordinance shallj
endure in full force and effect untii the -same shall, witﬂ the consent of-
the Public Utilities Commission of the State of California, be voluntarily
surrendered of abardoned by Grantee, or until the State or any of its |
political subdivisions or agencies, or the City of San Jose or any mu-
nicipal or public corporation, there;nto duly authorized oy law shall
purchase by‘voluﬁtary agreement or shall condemn and take under the power -
of eminent domain, all property actually used and useful in the exercise
of said franchise and situate in the territoriél limits. of the State,
municipal or public éorporation rurchasing or condemning such prorerty,

or until said franchise shall be forfeited for noncompliance with its

-3



terc: or untlil z3aid froncihize 1a stherwise foof

forfeited, ferminated or aban

doned pursuznt to dry of the provisicns of this ordinance or pursuant to

any aprplicasls laur. .

SECTION 4. CLonzidgraztisn. The frenchise, and all rights and

privileges, granted by this ordinance to Grantee are granfed upon the
express coundition that Grantee, in consideration thereof and as com-
_pensation for the use of the streats of the City as herein authorized
and permitted, shall pay to the City, in lawrul money of the United E
States, in the manner and on the conditiocns hereinafter set forth in
Section 5, for each of the calendar years (or fractional calerdzar years)
follcwing the effective date of this ordinance, a sum of money equal to
one percent (1%) of Grantee's gross receipts during esch such calendar
year (or fracticnal calendar yezar); providsd =nd ”Tyeptl g, newever,
that the amount of said annual comgpensation, znd/or tne formula or
measure or manner in which the anournt Sb;ll b2 Zetermined, may be changed
or amendﬁd as hereinafter provided 1n‘uh*s Saction, to wit:

(a) If, as a result of negdtistion or lEigation, or both,
between Grantee and any other city or cities of the State of California,
regariless ol whether such othsr city or cities is or are a general law
or charter city or cities, ircluding but not limitved to negotation or
litigstion, or both, undsr any hereaiter =dorted statute or comstitu-
tional amerdment, or if by litigaticn, whether the City participates
therein or not, which right of participation is hereby expressly reserved
to the City, or if for any other reason, the Grantee shall make payment -
or payments to any other city for any of said calendar yeats (or frac-—
tional calendar years) in accordance with a formula (bereinafter referred:
to as a "second formula")} which if aprlied to the City would provide pay-
ments to the City greater than provided for by the use of the formula
hereinabove sgecified in the first paragrzaph of this fection 4, such
"second forzula® shall prevail ovar the_f:?.fﬂ .o U grecified
in the first paragraph of thi; Section 4 for each ol said years of the
term of said franclise for or during which Grantcee nchu ray=ments to any

other city in accordance with said "second formula".

o



of thoe State of Culiforniz, as
they exizt nz of the date of adoption of this ordinance, should at any
time ever bz zmended or ¢hansed to permit genersl law cities, in granting

»d herein being granted to Grantee, to require the
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Grantee of any such franchise to pay or give any consideration or compen--
sation in accordance with a formula (hereinafter referred to as "third
formula") which, if applied to the City of San Jose and t%e Grantee here-
in, would provide payments to the City greater than provided for by tﬁe
use of the formula herecinabove specified in the first paragraph of this
Section 4 or oy the use of the abovementioned “"second formula" if such
"second forruls" is the higher, then in such event City shall have the
right, at any time therezfter, to require Grantee to thereafter make
payments in accéfdahce with such "third fermula"; provided, however, that
City shall =zot requirs Grantee to make any payments pursﬁant to the pro-
visions of this subparagraph (b) during the first thirty (32) years of
the franéhise herein granted by City to Grantce.

(¢) * Within the last six (6) calendar moaths of the calendar
year 1981, and thereaiter within the last six (6) calendar months of
each ten (10) calendar year period foliowing the calendar year 1981, each
of such six (6) month periods being hereinafter referred to as "six-
month-notice reriod”, either City or Grantee, or each of them, may serve
written notice upon the other of its desire to change the amount or kind ’v

of consideration or compensation to be annually paid or given, after the.

expiration of such "six~month-notice period", by Grantee to City as-éon; fw
sideration for said franchise and as compensation for thé f1se by Grantee
of the streets of the City as herein authorized and rermitted, or of its
desire to change the manner, measure or formula pursuant to which sucﬁ:.:
annual consideration and compensation shall thereafter be determined.

Sdaid notice shall specify the change or changes desired. Within ninety i}%
(90) days from and after the date of servic: .. ... : tice, or at such:.tﬁ
other time or times as the parties may mutually agree upon, City and '
Grantee shall mest ard confer and attempt iﬁ good faith to resolve theiﬁ.q

o~

matters at issue by Qytuai agreement. No such agreement shall be
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by both City and Grantea. Ho Suel ggresment ¢halil be deemed approved
by bity unless it shall nhaove been approved and authorized by written
ordinance adopted by the governing body of the City. Unless otherwiée
provided in the agreement, any change or changes agreed upon in any such
agreement shall be effective fron and after the commencement of the cal-
endar vear immediately following the expiration of the "six-month-notice
period".

In the event that City and Grantee should fail to arrive at
any agreement with respect to the propcsed change or changes within
ninety (90) deys from and after the service cf the abovementioned notice,
either party may thereafter serve upon the other a written notice'of its
intent to present the proposed change or changes to a board of arbitra-
tion for its consideration and decision. ‘Unless otherwise agreed to by
both parties, said notice must be served no later than the 30th day of
June next following the expiration of the above-mentioned "six-month-
notice period".

The board of arbitration éhall consist of seven (7) members,
two (2) to be selected by the City, and two (Z2) to be selected by the
Grantee. The four (4) arbitrators selected by the partieé shall select
three (3) neutral arbitrators. Within thirty (30) days after service
of said notice of intent to submit said matter to arbitration, each of
the parties, respectively, shall select its two (2) members of the
board, and within thirty (30) days aiter the four (4) are selected,
they shsall select the three (3) neutral arbitrators. The board of arbitré
tion shall then consider the proQOSed change or changes, and, affer
giving both parties a reasonable opportunity to be heard, shall determine-
what change or changes, if any, are tobe made. The change or changes,
if any, ordered by the board may differ from those requested or desired
by either of the parties. The determination shall be fair and reasonsble
to both parties, and in arriving at it, the board shall consider the. :
nature and value of the rights and privileges granted by this ordinance

to the Grantee, the costs, expenses and damages, if any, which City has

e




or will ingur or suyiffer tecause of the grunt of said rights ard privilégegg
" {o Grantee or because of Grantec’s exercise of such rights and privilegés{é
the aﬁouﬂt paid to comparable cities for similar Iranchise rights and'any
and all other relevant factors. The board's determination shall be in
writing, shall be by the majority vote of its seven (7) members, and
shall be final and conclusive and bindiné upon both partigs. The board
shall render its written decision on or before, and no later than, the
1aét day of the first twelve (12) calendar months immediately-followiﬁg
the expiration of the abovementicred "six-month-notice period". Any
change or changes made by the board shall be effective’ retroactively as
of the first day immediately following the end of the aforementioned
"six-month-notice period”, and shall continue in -effect until such time
as the consideration payable by Grantee to City is again changed pﬁrsuant
to any of the provisions of this Section 4.
If said board shall fail to arrive st a determination within
tﬁe twelve (;2) months immediately following the expiration of the above-~
mentioned "six-month-notice period", said bbard, unless otherwise agreed-
to by both parties, shall be deemed dischanrged, sand a second board, no
members of which shall have been a member of the previous board, shall be'
established as follows: City and Grantee shall each appoint two (2) new
arbitrators; City .and Grantee, or either of them, shall petition the
Superior Court of the State of California in and for the County of Sapta..)
_Ciara to appoinf three (%) neutral arbitrators and to order all seven.(?)ﬁi
of said arbitrators to consider the proposed change or changes, to give”yié
both parties a reasonable opportunity to he heard, and to érrive at a o
determination, within a reasonablé time specified by the Court, as to .
what change or changes, if. any, shall be made. The determination shall bé?

fair and reasonable to both parties, and in arriving at it fhe second boaf§

g?féh%“g“i%?fml*mattersand ‘factdhs which the former board was required
to consider. The second boand's determinatiﬁn shall be in writing, and_yg
must be by majority vote of all seven (7) members; and its determination-w
shall be final and egnclusive and binding upon'both parties. Any chaﬁéé §

) ,
or changes made or ordered by the board shall be effective retroactively




as of the Iizst ley immedistely Zelleowing ths end of the aforementioned
"six-month-notice period" and shzll continue in effect until such tine
as.the consideration payable by Grantee to City is again changed pur-
suant to any of the provisions of this Séctiqn 4, F
All costs and expenses of the boards of arbitration, and court
coéts in the event recourse is had to the Surerior Court as aﬁoresaid;
shall be paid equeally by City and Grantee.
In the event any rerson appointed to serve as:an arbitrator
on either of the abovementioned boards should die or fail or be unable
to perform the duties of an arbitrator, a substitute shall be appointed
to serve in his place and stead by the party or body which appointed his .
predecessor., |
In the event that the arbitrators fail to comply with the
order of the court and to reach a decision by the majority vote of its
seven (7) :éﬁbers within the period specified by the court, or within
three (3) years from and after the date of expiration of the abovementionei
"six-month-notice period", whichever is the shorter period of time, the
party'who rroposed the change or changes shall thereafter have the right
to terminatve the rights, privileges and franchise herein graanted by City
to Grantee, and upon such termination, the rights, privileges ahq'franf :
chises of Grantee granted by this ordinance shall be at an end; provided; _
however, that such right of termination shall be deemed waived if not exa:Z
ercised within one hundred eighty (180) days immediately féllowing the :
expiration of the time, specified by the court, within which the board o

was required to reach a decision.
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SECTITN 5. RepOris, roues of Poyment. within three {3) months
from and a‘ter the expiration of each calendar year, or fractional cal-
endar Yyear, following the effective date of this ordinance, Grantee ,
shall file with the City Clerk of City the original, and with the
Director of Finance of City a copy. and with the City Auditor of City
another copy, of a duly verified statement showing in detail the gross
receipts of Grantee during the preceding calendar year or fractional
calenear year, and such other data or jnformation as City may need to
calculate Or determine the amounts which Grantee is obligated to'pay
¢city pursuant to the provisions of Section 4. Said statement shall ve
in such form and detail as from time to time may be reasenably presc;ibed
by City.

within fifteen (15) days from and after.the time for filing of each
such statement, Grantee shall pay to City, at the office of City's
Dlrector of Finance, in 1awful money of the United States, the ‘sum of
money herelinabove required to be pald by Grantee to City for the cal-
endar year, OT practional calendar year, covered by the statement.

Any neglect, omission or refucal by Grantee to file such verified
stétement, or to pay sald percentage at the time and in the manner.
specified shall be grounds for the declaration of a forfeiture of this
franchise and of all rights and privileges of Grantee hereunder.

In the event Grantee fails to make the payments for this franchise
on or pefore the dates due as hereinabove provided, Grantee shall pay V
as additional consideration both of the following amounts:

(2) A sum of money equal to two percent (2%) of “the amount
due. This amount is required in order %o defray those additional ex- |
penses and costs incurred by City by reason of the delinguent payment,
{neluding, but not 1imited to, the cost of administering, accounting
aﬁd collecting said delinquent payment and the cogt to City of postpon=- .
ing services and projects necessitated by the delay in receiving revenue;.

(b) A sum of money equal to one percent (1%) of the amount -

gue per month as interest and for loss of use of the money due.

)
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tuditoer of City, or any certificd public accountant or qualified person
desigpated by City, at any reasonable times during business hours, nay
make evamination or audit at Grantee's office or offices, of its books,
accounts and records germane to and for the purpose of verifying the
data set forth in the statement required‘by Section 5 hereof.
A1l books, accounts, and other records relating to the statement
required by Section 5 hereof shall be kept within the City of San Jose,
or the City of San Francisco, California, or in such'other place within
the territory served by Grantee as the reasonadle convenience of Grantee .
méy require. ‘
In the event that it becomes necessary for said City Auditor, or
any representative designated by City, to make such exsminaticn at any
place other than within the County of Santa Clara or the City and County
of San Francisco, then, in that event,. all increased costs and expenses.
to City necessary or incident to such examinaticn and resulting from
such books énd records not being available within said counties shall be
paid to City by Grantse on demand. . _
Grantee shall file with the City's City Clerk, Director of Financ¢
and City Auditor a copy of its annual reporf to the California Public
Utilities Commission, or its successor in authority, as soon as
bracticable after the original of mid report has been filed with said
Commission or its successor in aubthority.

SECTION 7. Franchise Subordinate to Public Use of Streets. The

franchise herein granted to Grantee, and all rights and pfivileges
granted thersunder, sre and shall be subordinate to the right of City,
and of the gemeral public, to use and occupy, and to any occupancy by |
them, of any street or streets for any municipal oxr public uses or
puUrposes; prdvidﬁﬂ, however, that the words "municipal cr putlic usés
or purposes™ do ﬁot include the constructioﬁ aﬁd operation by City of
facilities to provide and deliver electricity, gas or water to private

customers. N
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and w1l poles, wires, osnduits ool aprurisnances constructad, maintained
and ussd, purzuznt,to Ule provisions of the franchise grunted herein, _
including but not liwited to the practices of Grantee in its installatioﬁf;
and removal of Grantee's facilities in the astreets of City, shall be

done, undertaken, performed and accomplished, and Grantee by acceptance

of this franchise agreces that iv will do, undartake, perform and ac-—
complish the same, in accordance and compliance with applicable ordinances.
rules and regulations of City now or as hereafter adopted or prescribéd?_‘
and with applicable laws, rules, regulations and orders of the State of |
Califcrnia, the Public Utilities Commission of the State of California

and of any other governmental autihority naving jurisdiction in the ‘
premises, and, also, so as to cause the laast possible hindrance 1o the

use of the streets for the purpose of travel or any cther public purpose. -

o
g

[#]

SECTION 9. City resarve

(M

e

.

(a) City reserves the right for itself to 1lay, comstruct, erect,
install,’use, operate, repair, rspldce, remove, relccats, regrade or '
maintain below surface or above surfaée improverents qf any tyre or de-
sceription in, upon, along, across, under or over tae streets'of the City.
City further reserves the right to relocate, remove, vacate or replace
the streets themselves. If the exercise of the aforementioned reserve
rights conflicts with any poles, wires, conduits and appurtenances of
Grantee constructed, maintained and used pursuant to the provisions of
the franchise granted hereby, whether previously constructed, meintained
and used_or not, or if a street or any rart thereof is vacated and no
easenent is reserved to permit Grantee to wetzin its facilities therein,
Grantee shall, and by accéptance of this franchise agrees to, without'
cost or expense to City, within a reasonable time after written notice

from the City, or its authorized representotive, zad request so to do,

begin the work of physical field donstruction, of changing the locatiqn:vké

B

of all facilities or equipdent so coniliciili . ~i 4 exess otherwise -

authoriced by the City, the work of removing its facilities from any

street or part thereof which has been vacatéd and in which no easement -

is reserved to permit Grantee to retain its facilities therein, and,
9 - N g

after such beginning, prosccute the work with due diligence to completion..
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shle time after service of said notice upon Grantee, or saall fall slter
such beginning to prosecute the same with due diligence to completibn, )
City ﬁay, if it should wish to so do, without limitation with respect’to
any other rights or remedies which it may have under the circumstances,
cause the work required in said notice to be done and performed by City
or its agents or contractors, and Granteé; in such event,, shall pay, and
by.acceptance of ﬁhis franchise agrees to pay, City the costs thereof
within ten (10) days after delivery to Grantee of an itemized bill théref ;
for. It is understood and agreed that the cost of doing. said work shall -
be considersd to be the actnal costs plus ten percent {(10%) thereof for

overhead.
(b) Irrespective of any other provision of this ordinance,

Grantee's right to construct, maintain and.use, or remove poles, wires,
conduits and appurtenances thereto shall be subject at all times to such
right as the City may have, in the exercise of its police power, to re-

quire. the removal or relocation, to either overhead or underground loca~"

tions, of said poles, wires, conduits and appurtenances thereto at the . ™

sole cost and expense of Grantee.
(c) Nothing contained in this Section 9 shall reguire G*antee_

to remove or relocate its facilities so as to eliminate conflicts wlth
facilities constructed and operated by City to provide and deliver elec-. -

tricity, gas or waber to private customers .
SECTION 10, Hold Harmlees. Grantee shall 1ndemn1fy, save and.-.

hqld hermless, and by acceptance of this franchise Grantee agrees to'¥
indemnify; save and hold harmless, the City, and all officers and em;
pioyees.of City, for, against anq from all damages, jﬁdgments, decrees}
costs and expgnditureé Qr loss which City, or any such officers or ema"
ployeeé, may suffer, or which may be recovered from or be-obtainable .
agaipst Qiﬁyy oq'such officers or'employees, for, or by reason qf, or
-growihgfdﬁt df,:o;’resuiting from the exérciséfby Grantee ofany ork

all of the rights or privilepges granted.bylthis franchise, or by’reaép

. of, or growing out of or resultlng from any act or acts of Grantee.o

its servants or- ageﬁts in exerclslng the franchlse hereln granted, or:

:by Teason of, or growxﬂg out of or requltlng fron the fallure of Gran




to comzly with the provisions of said franchise or to do anything re-

qu1“cu of 1t by said franzhise; and Grantee shall defend, and by accep~

tance of said franchise agrees to defend, any suit that may be instituted;
against City, or any officer or employee therscof, by reason of or growe
ing out of or resulting from the exercise by Grantee of any or all of

the rights or privileges granted by said franchise, or by reason of any
acﬁ or acts of Grantee, or its servants or agents, in exercising the
franchise herein granted, or by reason, or growing out of or resulting
from the failure of Grantee to comply with the provisions of said fran-
chise or to do anything required of it by said franchise. '

In the event that any person, firm or private or public corgora-
tion makes claim against City for any damages for or against or from
which Grantee hereinabove agrees to indemnify City or save and héld
City harmless, City shall give Grantee ertten notice of such claim
within thirty (30) days from and after the date City receives said claim.

In the event that any person, firm or private or public corpora-
tion makes.qlaim against any officef or employée of the City for any
damages for or against or from which Grantee hereinabove. agrees to in- 
demnify said officer or employee or save and hold sald officér or }
employee hérmless, City or said employee shall give Grantee written
notice of said claim within thirty (30) days from and after the date |
said officer or employee receives said claim. .

In the event City suffers any damage or loss for or against or
from which Grantee hereinabove agrees to indemnify City or save ang
hold City harmless, City shall give Grantee written notice of such -
damage or loss within thirty (30) days from and after the expiration..j Hi
of a reasonable time, after incurring such damage or loss, within whigh;ﬁé
1t could determine whether the damage or loss was covered by the above
indemnification and save and nold harmless provisions. .

In the event any officer or employee of City suffers any damage

or loss for or against or from which Grantee herelnabove agrees to

13-




indsmnily seid officer or employes or saéve and hold said officer or__ '
employece harmless, City or said employee shall give Grantee written.
notice of such damage or loss within thirty (30) days from and after.
the expiration of a reasonable time, after incurring such damage or

loss, w;thin which 1t could determine whether the damage or loss was
covered by the above indemnification and save and hold harmliess pro-

visions.

SECTION 11. Repair Costs. Grantee shall pay, and by acceptaﬁcé

of this franchise agrees to pay, to City on demand the cost of allﬂ
repairs to City property made necessary by any of the operaﬁions of
Grantee under the franchise granted by this ordinance; provided, howe?e;gé
that, if and to the extent that such is guthoriged by ordinances, rules
and regulations of the City as the same may now or herealter exist,
Grantee may make repalirs to streets, sidewalks, curbs and gutters 1tself 1
af its own cost in accordance with Ci@y ordinances, rules, regulations
and specifications if the same can be so done without undue inconvenience
of the City.

SECTION 12. Work Pone By Grantee In Streets. Reference is hereby '

made to Section 8 of this ordinance. Subject to all laws, ordinances,
rules, regulations and orders mentioned in said Section 8 and Grantee's
compliance therewith, and unless and until otherwise provided by said,
laws, ordinances, rules, regulations and orders, or any amendments or: N
additions thereto which may hereafier be adopted, the following conditibéé

shall apply to 21l work done by Grantee in the streets of City pursuant

to the franchise herein granted to it, and Grantee, by acceptance of

this franchise, agrees to comply therewith, to wit:

(a) Excavation Permits. Grantee shall not make, and Grantee :;

by acceptance of this franchise agrees that it shall not make, any
opening or excavation in any street in the City, nor disturb the eanth'_

beneath the surface of any such street, regardless of whether the surfggé

, -14-




rhoreal is Lo be damagéd or removed or not, unless (i) Grantee shall
have f'irst appl&ed‘for and obtained from the Enginecer of CTity, in PY
cordance with such applicable ordinances, rules or regulations of the
City-as may be in force or effect at the time such apvlication is m&dé,
a permit for the work proposed to be done by Grantee, each such permit
td prescribe the location, place, time and manner at and in which such
work is to be done and such other conditions as the Engipeer may prescribe,
(i1) Grantee deposits such sum of money, or provides City with such
surety bond, as may be required by any ordinance, rule or regulation of
the City at the time the ébove application is made, as & guarantee and
security to City that Grantee will reimburse City for any and all costs
or damages which City may incur or suffer by reason of, in connection
with or as a result of the doing of such work, and (iii) Grantee does
all said work in accordance with the conditions of the abovementioned
permit and all applicable laws, ordinances, rules and regulations in ef-
fect at such time, and (iv} Grantee reimburses City for all of its above-
mentioned costs and damages; provided and excepting, however, that in
cases of emefgency where the abovementionea work is urgently and imnedi-
ately necessary to protect the public safety, the abovementioned permit
ﬁay be dispensed with.

(b) Restoration of Streets bv Grantee. When any opening or

excavation is made, or work done in, upon, along, acrgss, under or over .

any street for any purpose whatever by Grantee, in connection with the.

exercise of any right or privilege granted by this franchise, any portion E

of said street affected or d&maged thereby shall be restored by Grantee,

and Grantee hereby agrees to restore the -same, as promptly as praﬁticable;%
to as useful, safe, durable and good condition as -existed prior to the"
making of such opening or-such excavation or the doing of such work, and.
the same shall be in conformity with the proﬁisions of applicable or-
éinanceé} iaﬁg,”ruleS'and regulatioés of City-adopled in the eXerciééﬂ
of its police power in forces and effect at the time of the performance.
of such work, and in accordance with applicable State laws, and

bl
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shall t2 to the r?asonable saticiaction of the Ingineer. After the
work of restoring such porction of sald street has been completed as pro-. .
vidéd in this Section, CGrantee shall preserve, and Grantee hereby agrees
to preserve, such portion of said street so restored from deterioration
resulting from it having been opened or excavated, ordinary wear, tear
and use excepted. - . .

{¢) Repair of Streets by Grantee. If any portion of any .

street or City properiy shall be damaged by reason of, growing out of,
or resulting from the exercise by Grantee of any or all of the rights or
privileges granted by this ordinance, or by reason of any act or acts of
Crantee, or its servants or agents, in the exercise of such rights or
privileges, Grantee, at its own cost and expense, shall immedlately
repair such damage and restore said street or property to as useful,
safe, durable and good condifion as existed before such damage. Such
work shall be done under the direction of the Engineer ahd to his

. reasonable satisfactlon |

(d) Special Provisions Re "anholes. etc. All manholes,

vaults, traps, catch basins, or other structures shall be so capped
énd covered as to be flush with the surface of the street, and shall
not interfere in any way with the use.of such street for the purpose:
of travel. '

Grantee shall not lay, construct, erect or install in the . .
streets of City any vent pipe from any vault, manhole or other structure ;
of Grantee except in the manner and at the location or locations pre-
scribed or approved by the Engineer. “

(e} Botification of Abandonment or Removal of Facilities of.

Grantee. Upon abandonment or removal of any of the facilities or equip-
men{ of Grantee located above or below the surface of a street, Grantee
shall notify the n 1neer in wrltlna of such abanoonment or removal -

within not less than twenty ¥{20) days thereafter.

©~16-
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(f) Pastoration sr Tonsir cf Sirsate bty City. Anything haref;
in;bove in this Section 12 to the contrary notwithstanding, in the evéﬁﬁ%
during the term of this franchise City shall provide, by ordinance adopte
in the exercise of its police pover, that all work of restoring or repair
ing the portion of any strest affected or damaged by any opening or ex-
cavation made or work done by Grantee ih, upon, along, across, under or
over said street, shall be done and performed by City and City shall have
done and performed saild work pursuant to the provisions of said ordinance
Grantee shall pay, and by the acceptance of this franchise Granteé agrees
to pay City, the cost of performing such work. Said charges shall be pai
by Grantee to City at the time and in the manner provided in sald ordinan

SECTION 13. No Recourse Acainst City for Damzces Resulting Fronm

Public Work. If Grantee shall sustain aﬁy loss, injury or damage by
reagson of the doing by City- of any public work, and if sald work shall
be done without negligence on the part of City and/or any officer, board,
commission or department thereof, tﬁen Grantee shall have no recourse
whatever against City and/or any officer, board, commission or depart-
ment thereof on account of such loss, injury or damage.

SECTiON 14. Enumeration of Specific Rights of City Not to Limit

General Reservations. The enumeration herein ¢f specific rights re-
served to City shall not be taken as exclusive, or as limiting the

general reservations herein made.

SECTION 15. No Transfer Without Consent. Graﬁtee shall not sell,
lease, transfer or assign the franchise or all or any of. the rights or
privileges granted thereby unless an ordinance of the Clty consenting _
to such sale, leaée, transfer or assignment shall have been duly adéptgdi
and become effective. Any such sale, lease, transfer or assignment coﬁ—>
sented to by any such ordinance'shalllbe subject to all terms, conhitibné

and provisions of this ordinance and of such consenting ordinance. Any .

*
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sale, lcase, transfer or assignment made without said consent, or in
violation or non-compliance with the terms, conditions or provisions
of any ordinance granfing consant, shall be null and void and of no
force or effect. However, nothing contained in this Section 15 shall
be construed to prevent Grantee from ingluding sajd franchise in a mori-

gage or trust deed without such express consent.

SECTION 16. Franchige Granted Herein To Be In Liew Of Other city

Franchises. The grant of this franchise is made in lieu of all other
City franchises owned or claimed by Grantee which may authorize itlto
use all or any of the streets of City for transmitting and distributing
electricity.

Grantee, by acceptance of this franchise, and as a condition pre-
cedent to the enjoyment of any rights and privileges hereunder, sur-
renders to City all City franchises in lieu of which this grant is made.

SECTION 17. TForfeiture of FTrenchise. This franchise is granted

upon each and every condition herein contained, and shall at all times

be strictly construed against Grantee. Nothing shall pass by the fran-
chise granted hereby to Grantee unless it be granted in plain and unaam-
biguous terms. The enumeration herein of specific rights reserved to “
City shall not be taken as exclusive, or as limiting the geneval reser=-
vations herein made. ZEach of said conditions is a material and esseﬂtial
condition to the granting of the frenchise. If Grentee shall fail, negqg
lect or refuse to comply with any of the conditions of the francnise

granted hereby, and shall not wWithin ten {10) cays after.written demand

for compliance begin the work of compliance, or after such beginning
shall not prosecute the same with due diligence to completion, then

City, by the City Council, in addition to all rights and remedies allowed
by law, thereupon may terminate and declare forfeited the right, privileg

and franchise granted in and by this oralnance, and all the rights,
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privileges and the franchise of Graniee granted hereby shall thereupon-:
be &t an end, Thé}eupon and ifmmedlately, Crantee shall be deemed to
have surrendered the franchise and all righis and privileges connected
thergwith. Ko provision herein made for the purpose of securing the
enforcement of the terms and conditions of the franchise granted herein
shall be deemed an exclusive remedy or to afford the exclusive procedure
for the enforzement of sald terms and conditions, but the remedies aqd
procedure cutlined herein or provided, including forfeiture, shall be
deemed to be cumulative.

SECTION 18. Acouisition ang Zvaluaticn. HNothing in this ordi-

nance or in the franchise granted hereby shall be construed as in any
way inpairing or affecting City's right to acquire property of Grantee,
either by purchase, or through the exercise c¢f City's power of eminent
domain or through voluntary agreement between City and Grantee; and
nothing in this ordinance or in the franchise granted herein shall be
construed to contract away or to modify or to a2bridge either for a term
or in perpeﬁuity the City's right of eminent domaein in respect to any
public utility. _

Also, the franchise and &ll rights and privileges herein granted to
Grantee shell never bte given, and Grantee by acceptance of the franchise
agrees that such franchise, rights and privileges shall never be given,
any value before any court or other public authority in any proceeding
of any character in excess of the cost to the Grantse of the necessary
publication and any other sum paid by it to the municivality at the time
of the acquisition. ﬁ

SECTICN 19. Franchise to be' Non-Exclusivs., This franchise shall

be non-exclusive, and neither the granting of this franchise nor any of -

the provisions contained herein shall prevent the City from granting eny -

wddenticaliyesimilar-6r-dd fferent | franthise-ta shy newrrn ailhanr than
Grantee for all or any areas of the City, or vi.....: .1 «ity time, City
from constructing, maintaining and using poles, wires, cconduits and ap-

purlenances necessary or oroper for transmitting and distributing

3
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eleciricity to the public for any and all purposes in, along, &across,

upsn, under or over any public streets and places in the City.

SECTICY 20. Successicn to Rights, Poucrs and Dutiss. Whenever'in -

this ordinance any right or power is conferred or duty imposed upon the
legislative body of City or any officer thereof, such right and power
shgll inure t¢ and be exercised by, and- such duty shall‘be imposed upon
such body, board or officer of City as may by law hereafter succeed to
their respective rights, powers and duties. All of the rights and povers
conferred or duties imposed upon City in its present incorporated form
shall inure to and be exercised by and be imposed upon City in any future
reorganized, consolidated, enlarged or reincorporated form.

SECTION 21, Publication Expenses. Grantee of sald franchise shall

pay to City a sum of money sufficient to reimburse it for all publica-
tion expenses incurred by it in connection with the granting thereof;
such payment to be made within thirtyv(BO) days after City shall have

furnished Grantee with a written statement of such expense.

SECTION 22. Giving of Notices. (a) Any written notice herein
required to be given by City, or any of its officefs or égents, to
Grantee, shall be deemed to have been duly served if delivered in person.'
to, or if sent by registered or certified mail to any of the following
officers at the following addresses, or to such other officers and ad-
dresses as the Grantee mey from time to time file with the City Clerk of :
City, to wit: 2

Divisicn Manager Vice Presidsent 2nd General

San Jose Livisicn | Counsel

Pacific Gas and Zlectric Pacific Gz2s and Electric

Corpany ) Coripany

86 South Third Strest 77 _Beale Street L
Sen Jose, Calizornia 9oLl.ik San rrancisco, california 94106 =~

I(b)__AQyﬁwfippgn notice herein réquireq by Grantee to be given to .
City, or any of its officers or agehts, shall be deemed to have been
duly served if delivered ih person to the City Clerx of City, or if
sent by registered or certified mail to the City Clerk of City.

~

P

-20-




15204 1

encrrat 23, Une of Sinmular end Tlural. The use of the sif‘n"u’ar

nuiber herein shall include the plural, and the use of the plural number

shall include the singular. .

SECTION 24. Acceptance of Franchise. Within ten (10) days after

the effective date of this ordinance, Ggantee shall file with the City

Clerk a written acceptance of the franchise hereby granted which accep->;
tance shall constitute a continuing agreenent on the part of Grantee. to .:
comply with the terms and conditions hereof, and no rights are hereby B

conferred until the filing of such acceptance. If Grantee shall fail

to file its said written acceptance with said City Clerk within said
ten (10) day period, the offer of franchise contained in this ordinance’
shall be deemed revoked, and said franchise may not be thereafter
accepted, e

SECTION 25. This ordinance is adopted pursuant and subject to the fﬁ
provisions of the Charter of City,_anq in accordance with the prbvisionsﬂl
of Arﬁicle X, Chapter 1, of the San.Jose Municipal Ccde. The provisions
of said Chépter 1 of Article X are hereby incorporated in this ordinanceLL
to tﬁe same extent as though fully set forth herein. |
| PASSED FOR PUBLICATION this 2Cth day of Seotomber )

1971, by the following vote:

AYES: Councilmen - Colla, CGarza, Goglio., Hayes, Hays, Naylor, Mineta. .

‘NOES: Q_Coﬁncilmqn.~ None

ABSENT: Councilmen, - None

_NORMAN Y. MINETA

ATTEST: FRANCIS L. GREINLK
. The attached is a full
By: Roy H. Hubbard, Deputy copy of

City Clerk, = = Ul’dlnanca No. /4_880
: O (c(agg effective on

/f'ﬁ‘fuﬁé.n(% e %
ATTEST:

s true and correct

Franms L. Greiner, Cit
. y Clerk
of the City of San Jose, Calif.

By: \Tf’z/\/;\./(;/ y

i (//-»Ll /DePUty K

Void if detached

Dated: /t/(r’yl_x oA AT /97/

_Fprm:No. 170-k3



OFDINANCE NO. 21677

AN CRDINANCE QOF THE COUNCIL OF TUE CITY OF SAN JOSE
AMENDING SECTIONS ONE (1), FOUR (4), AMD FIVE (5) OF
CRDIMANCE NMO. 15830 WHICH GRANTED PACIFIC GAS AND
ELECTRIC COMPANY AN INDETERMINATE FRAMCHISE FOP. TRAIIS-
MITTING AND DESTRIBUTING ELECTRICITY WITHIN THE CITY
OF SAN JOSE; TO PROVIDE FCR A PERIOD OF QUARTERLY PAY-
MENUTS OF FRANCHISE FEES; TO PROVIDE FOR A WAIVER CF
CERTAIN NEGOTIATICH AND ARBITRATION OF FRANCHISE FEES
WHICH, PURSUANT TO OPDINANCE MQ. 15880, WOULD OCCUR IN
%g%}qUﬂLESS WAIVED HEREIN; AMND REPEALING ORDINAIICE HNO.
/.

BE IT ORDAINED BY THE COUNCIL OF THE CITY OQF SAN JOSE:

SECTION 1. That Section One (1) of Ordinance No. 15880 is hereby

amended by adding thereto subsections.{(i), (i), (k), (1), (m), (), (o),

(), and (gq), to be numbered and entitled and to read as follows:

SECTIOW 1. TDefinitions. Wherever in this ordinance the words

or phrases hereinafter in this section defined are used, they shall
have the respective meanings assigned to them in the following
definitions (unless im a given instance the context wherein they are
used shall clearly iamport a different meaaing):

(2) The word "Grantee' shall mean Pacific Gas and Electric
Coapany and its lawful successors or assigns.

(b) The word "City'" shall mean the City of San Jose, a
runicipal corporation of the State of California, in its present
incorporated form or in any later reorganized, consolidated, enlarged
or veinnorporated form.

(¢} The word "Engineer' shall mean such officer as may from
tire to time be designated by the Council of the City of San Jose or
its successor, as the Engineer referred to in this ordinance;
provided, that until otherwise providad by said Council or its
successor, the word ''Engineer' shall mean the head of the Public
Worits Dopartment of the Cicy of San Jose.

(d) Tne word "streers" shall mean the public streets, ways,

1liays and places now or hereafrer established within che City,
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ORDIMAICE Q. 21677

AN CRDIVANCE OF THE COUMCIL OF THUE CITY OF SAN JOSE
AMENDING ScCTION3 OME (1), FOUR (4), AMD FIVE (5) OF
ORDINANCE 0. 15880 WHICH GRANTED PACIFIC GAS AND
ELECTRIC COMPANY AN INDETERMINATE FRAMCHISE FOP. TRAUS-
HITTIUG AND DISTRIBUTIMG ELECTRICITY WITHIN THE CITY
OF SAN JOSE; TO PROVIDE FCR A PERIOD OF QUARTERLY PAY-
CENTS OF FRANCHISEZ FEES; TO PROVIDE FCR A WAIVER CF
CERTAIN NECOTIATION AND ARBITRATION OF FRAMCHISE FEES
WHICH, PURSUANT TO O2DIWANCE MO. 15880, WOULD OCCUR Il

1991 UWLEZSS WAIVED HEREIN; AND REPEALING ORDINAIICE MNO.
21177.

BE IT ORDAINED BY THE COUNCIL OF THE CITY QOF SAN JOSE:

SECTION 1. That Section One (1) of Ordinance Ne. 15880 is heraby

amended by adding thereto subsections (i), (§), (k), (L), (m), (o), (o),

(o), and (q), to be numbered and entitled and to read as follows:

SECTION 1. ©Definitions. Wherever in this ordinance the words

or phrases hereinafter in this section defined are used, they shall
have the respective meanings assigned to them in the following
definitions (unless in a given instance the context wherein chey are

usad shall clearly import a differemt meaning):

{a) The word 'Grantee' stall mean Pacific Gas and Electric

Company and its lawful successors ot assigns.

(b) The word "City" shall mean the City of San Jose, a

cunicipal corporation of the State of Califormia, im its present

incorporated form or in any later reorganized, consolidated, enlazged
or raincorporated form.
neer' shall mean such officer as may from
The attached is a full, true and ]
correct copy of the original now on ed by the Council of Fhe City of San Jose or

tile in my office. gineer referrad to in this ordinance;

zrwise provided by said Couacil or its
ATTEST:

kson. Gity Clerk ineer” shall mean the head of the Public
Helen E. Jackson, Gity Cler

of the City of San Jose, California ity of San Jose.

i1 .
P 7 :ts’’ shall mean the public streets, ways,
By: Q{I‘Wl Kmv\aepuw

hereafter established within tha Clty,

-

patea: _JAIN .6 1004

N " .
Form No. 11940
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including State highways and freeways nov or hereafter established
within the City; provided and excepting, however, that the word
“streets” shall not be deewed to mean or include any parks,
playgrounds, schaol property or other municipal or public property
not constituting public thoroughfares.

(e) The words '"poles, wires, conduits and appurtenances' shall
mean poles, towers, supports, wires, conductors, cables, guys, stubs,
platforms, crossarms, braces, transformers, insulators, conduits,
ducts, vaults, manholes, meters, cut-outs, switches, communication
circuits, appliances, attachments, appurtenances and, without
limitation to tiwe foregoing, any other property located or to be
located in, upon, along, across, under or over the streets of City,
used or useful in transmitting and/or distributing electricity for
the purposes for which this franchise is granted,

(£} The words "construct, maintain and use" shall mean to
construct, erect, install, operate, maintain, use, tepair or replace.
(8) The phrase "constitutional franchise" shall mean such
franchise or right, if any, as Grantee may have because of the
acceptance by Grantee or its predecessor in estate of the offer

‘contained in the provisions of Section 19 of Article XI of the
Constitution of the State of California, as said Section existed
prior to its amendment on October 10, 1911.

(h) The phrase "gross receipts', as used in this Section and is
other parts of this ordinance, shall mean all gross operating
revenues received or receivable by Grantee from the sale o£
electricity to Grantee's customers with points of service within the
corporate limits of the City (including but not limiced to, sales to
military veservations with points of service within the City's
corporate limits) which are credited to Account Mos. 480, 481 and %82
of the current Uniform System of Accounts of the Federal Power
Commission, as adopted by the Californmia Public Utilities Commission,
or similar superseding accounts, or which would be credited to such
accounts or similar superseding accounts if Grantee kept its books in

daccaptance with such accounts or similar superseding accounts.

[SF)
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(1) The phrase "Quarterly Payment Amount" shall mean a payment
of one quarter of the previcus calendar year's total franchise fee
payments paid to City pursuant to the electric franchise granted to
Grantee pursuant to Ordinance No. 15880, as amended. Grantez shall
not be required to make a quarterly payment, or may pay a lesser
Quarterly Payment Amount, 1f payment of the full Quarterly Payment
Amount would result in a Cumulative Value equivalent (as defined
herein} exceeding Three Million Four Hundred Thousand Dollars
($3,400,000) for both the electric franchise granted to Grantee
pursuant to Ordinance No. 15880, as amended, and the gas franchise
granted to Grantee pursuant to Ordinance No. 15879, as amended.

(i) The phrase "Quarterly Payment Dates" shall mean June 1,
September 1, and December 1 of each year.

(k) The phrase *'‘Quarterly Bond Yield" shall mean the yield on
Domestic Municipal Bonds derived from the Bond Buyer's Index for
Eleven General Obligation Bonds as published by the Bond Buyer
founded in 1891 of One State Stregt ?laza, NeffYork, New York, and as
reported on the date that said index 1is publisﬁed during the week
following each of the dates of March 1, June 1, Septewmber 1, and
December 1.

(1) The phrase "Annual Interest Rate' for each year that
quarterly payments of franchise fees are made shall mean the average
of the Quarterly Bond Yields during that year expressed as a declmal.

{m) The phrase "Annual Discount Factor' for each year that
quarterly payments of franchise fees are made shall mean the figure
of one plus the Annual Interest Rate, except that the Annusl Discount
Factor for 1983 shall be an amount equal to one plus three-quarters
of the 1983 Annual Interest Rate. .

(n) The phrase "Cumulative Discount Factor' for each year that
the cumulative quarterly payments of franchise fees are made shall
mean the product of the Annual Discount Factors from 1983 te that
year inclusively.

{(c) The phrase ''Quarterly Value Factor" shall mean, In any year
for which quarterly payments are made on June 1, September 1, or

December 1, the product of the Annual Interest Rate and an amount
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equal to .875 (10.5/12), .625 (7.5/12) or .375 (4.5/12) for the
quarterly payments made June 1, September 1 or December 1,
respectively.

(p) The phrase "Quarterly Valua" shall mean the value of any
Quarterly Payment Amount made in any year gs expressed by: the
product of (1) the Quarterly Payment Amount, and (2) the Quarterly
Value Factor; as divided by (3) the Cumulative Discount Factor.

(q) The phrase "Cumulative Value' shall mean the sum of the
Quarterly Values accumulated under tpis electric franchise plus the
Quarterly Values accumulated unﬁér the gas fr;:chise granted pursuant
to Ordinance No. 15879, as amended.

SECTION 2. That Sectiom Four (4) of Ordinance No. 15880 is hereby

amended, toc be numbered and entitled and to read as follows:

SECTION 4. Consideration. The franchise, and all rights and

privileges, granted by thils ordinance to Grantee are granted upon the
express condition that Grantee, in consideration thereof and as
compensation for the use of the streets of the City as herein
authorized and permitted, shall pay to the City, in lawful money of
the United States, in the manuner and on the conditions hereinafter
set forth in Section 5, for each of the calendar years (or fractional
calendar years) following the effective date of this ordinance, a sum
of money equal to two percent {27) of Grantee's gross receipts during
each such calendar year {(or fractional calender year); provided and
excepting, however, that the amount of said annual compensetion,
and/or the formula or measure or manner in which the emount shall be
determined, may be changed or amended as hereilnafter proﬁided in this
Section, to wit:

() 1I£, as a result of negotiation or litigation, or both,
between Grantee and any other city or cilties of the State of
California, regardless of whether such other city or cities 1is or are
a general law or charter city or cities, including but not limited to
negotiation or litigation, or both, under any hereafter adopted
statute or constitutional amendment, or i1f by litigation, whether the

City participates therein or not, which right of participation is

2838a
2053a



hereby expressly reserved to the City, or if for any reé%on, the
Grantee shall make pa&ment or paymeiits to any*other city for any of
said calendar years {or fractional caleadar years) in accordance with
& Svcwile {(hevelnafter referred to as a '"second formula') which if
applied to the City would provide payments to the City greater than
provided for by the use of the formula hereinabove specified in the
first paragraph of this Section 4, such '"second formula' shall
prevail over the formula hereinabove specified in the first paragraph
of this Section 4 for each of sald years of the term of said
franchise for or during which Grantee makes payments to any other

"second formula'.

city in accordance with said

(b} 1In the event that the laws of the State of California, as
they existed as of September 20, 1971, should at any time ever be
amended or changed to permit general law cities, in granting
franchise of the kind herein being granted to Grantee, to require the
Grantee of any such franchise to pay or give any cousideration cr
compensation in accordance with a formula (hereilnafter referred to as
"third formula'} which, if applied to the City of San Jose and the
Grantee herein, would provide payments to the City greater than
provided for by the use of the formula hereinsbove specified in the
firs paragraph of this section 4 or by the use of the above-mentioned
"second formula" if such "second formula® is the higher, then in such
event City shall have the right, at any time thereafter, to require
Grantee to thereafter make payments in accordance with such "third
formula'; provided, however that City shall not require Grantee to
make any payments pursuant to the provision of this subparagraph B
during the first thirty (30) years from September 20, 1971,

{c) Within the last six (6) calendar months of the calendar
year 2001, and thereafter within the last six (6) calendar months of
each ten (10) calendar year period following the calendar year 2001,
each of such six (6) month periods being hereinafter referred to as
"'six-month-notice period," either City or Grantee, or eath of them,
may serve written notice upon the other of itg desire to change the

amount or kind of consideration or compensation to be annually paid
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or given, after the explration of such "six-month-notice period," by
Grantee to City as counsideration f;t saild franchise and as
compensation for the use by Grantee of the streets of the City as
herein authorized and permitted, or of its desire to change the
manner, measure or formula pursuant to which such annual
consideration and compensation shall thereafter be determined. Said
notice shall specify the change or changes desired. Within ninety
{90) days from and afrer the date of service of such notice, or at
such other time or times as the parties may mutually agree upon, City
and Grantee shall meet and confer and attempt in good falth to
resolve the matters at issue by mutual agreement. No such agreement
shall be effective unless it is in writing, and unless it is approved
and signed by both City and Grantee. WNo such agreement shall be
deemed approved by City unless it shall have been approved ana
authorized by written ordinance adopted by the governing body of the
City. Unless otherwise provided in the agreement, any change or
changes agreed upon in any such agreement shall be effective froam and
after the commencement of the calendar year immediately following the
expiration of the "six-month-notice period.”

In the event that City and Grantee should fail to arrive at
any agreement with respect to the proposed change or changes within
ninety (90) days from and after the service of the above-mentioned
notice, either party may thereafter serve upon the other a written
notice of its intent to present .the proposed change or changes to a
Board of Arbitration for 1ts consideration and decision. Unless
otherwlse agreed to by both parties, said notice must be served no
later thaa the 30th day of June next following the expiration of the
above-mentioned ''six-month-notice period."

Unless otherwise agreed to by both parties in writing, the
Board of Arbitrarion shall consist of seven (7) members, two (2) to
be selected by the City, and two (2) to be selected by the Grantee.
The four (4) arbitrators selected by the parties shall select three
(3) neutral arbitrators. Within thirty (30) days after service of

gaid notice of intent to submit sajd matter to arbitration, or within

-
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such time as the parties may mutually agree upon in writing, each of
the parties, respectively, shall select its two (2) members of the
Board, and within thirty (30) days after the four (4) are selected,
they shall select the three (3) neucral acbltvators., The Board of
Arbitration shall rhen consider the proposed change or changes, and,
after giving both parties a reasonable opportunity to be heard, shall
determine what change or changes, if any, are to be made, The change
or changes, if any, ordered by the Board, may differ from those
requested or desired by either of the parties. The determinatxon
shall be fair and reasonable to both parties, and in arriving atc irt,
the Board shall comsider the nature and value of the rights and
privileges granted by this ordinance to the Grantee, the costs,
expenses and damages, if any, which City has, or will incur or suffer
because of the grant of said rights and privzleges to Grantee or
because of Grantee's exercise of such rightg &nd privileges, the
amount to be paid to comparable cities for similar franchise rights
and any and all other relevant factors. The Board's determination
shall be in writing, shall be by the majority vote of its seven (7)
members, and shall be final and conclusive and binding upon botrh
parties. Unless otherwise agreed to by both parties in writing, the
Board shall render its written decision on or before, and no later
than, the last day of the first twelve (12) caleadar months
iomediately following the expiration of the above-mentioned
"six-month-notice period." Any change or changes made by the Board
shall be effective retroactively as of the first day immediately
following the end of the aforementioned "six-month-notice period,"
and shall continue in effect until such time as the consideration
payable by Graatee to City is again changed pursuant to any of the
provisions of this Section 4.

If said Board shall fail to arrive at a determination
within the twelve {12) wonths immediately following the expiration of
the above-mentioned "six-month-notice period," said Board, unless
otherwise agreed to by both parties in writing, shall be deemed

discharged, and, unless otherwise agreed to by both parties in
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writing, a second Board, no members of which shall have been a member

- of the previous Board, shall be established as follows: City and
Grantee shall each appoint two (2) new arbitrators; City and Grantee,
or either o: ciiea, shall petliion the Superior Court of the State of
California in and for the County of Santa Clara to appoint three (3)
neutral arbitrators and to order all seven (7) of said arBitrators to
consider the proposed change or changes, to give both parties a
reasonable opportunity to be heard, and to arrive at a determination
within a reasonable time specified by the Court, as to what change or
changes, 1if any, shall be made. The determination shall be fair and
reasonable to both parties, an& in arriviang at it, the second Board
shall consider all matters and factors which the former Board was
required to consider. The second Board's determination shall be in
writing, and must be by majority vote of all seven (7) members; and
its determination shall be final and conclusive and binding upon both
parties. Any change or changes made or ordered by the Board shall be
effective retroactively as of the first day immediately following the
end of the aforementioned "six-month-notice period" and shall
continue in effect until such time as the consideration payable by
Grantee to Clty is again changed pursuant to any of the provisions of
this Section 4.

Unless otherwise agreed to by both parties in writing, all
costs and expenses of the Boards of Arbitration, and court costs in
the event recourse is had to the Superior Court as aforesaid, shall
be paid equally by City and Graatee.

In the event any persou appointed to serve as an arbitrator
on either of the above-mentioned Boards should die or fail or be
unable to perform the duties of an arbitrator, a substitute shall be
appointed to serve in his place and stead by the party or body which
appointed.his predecessar.

In the event that the arbitrators fail to comply with the
order of the court and to reach a decislon by the majority vote of
its seven (7) members within the period specified by the court, or

within three (3) years from and after the date of expiration of the
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above-mentioned "six-month-notice period," whichever is the shorter
period of time, the party who proposed the change or changes shall
thereafter have the right to terminate the rights, privileges and
iranciulse granted by City to Grantee, and upon such termination, the
rightes, privileges and franchise of Grantee granted by this ordinance
shall be at an end; provided, however, that such right of termination
shall be deemed waived if not exercised within one hundred eighty
(180) days immediately following the expiration of the time,
specified by the court, within which the Board was required to reach
a decision,
SECTION 3, That Section Five (5) of Ordinance No. 15880 is hereby
amended, to be numbered and entitled and to read as follows:

SECTION 5. Reperts, Dates of Payment. ' {(a) On each Quarterly

Payment Date Grantee shall pay to the City an amount equal to the
Quarterly Payment Amount. Grantee shall make Quarterly Payments on
each Quarterly Payment Date until such time as the Cumulative Value
equals Three Million Four Hundred Thousand Dollars ($3,400,000).

(b) Within three (3) moaths from and after the expiration of
each calendar year, or fractlonal calendar year, following the
effective date of this ordinance, Grantee shall file with the City
Clerk of City the original, and with the Director of Finance of City
a copy, and with the City Auditor of City another copy, of a duly
verified statement showing in detall the gross receiptas of Grantee
and, if Quarterly Payments are required to be made pursuant to the
provisions herein contained, the Cumulative Value of sald Quarterly
Payments, during the preceding calendar year or fractional caleadar
year, and such other data or information as City may need to
calculate or determine the amounts which Grantee is obligated to pay
City pursuant to the provisious of Section 4. «.Said statement shall
be in such form and detalls as from time to time may be reascnably
prescribed by City.

(c¢) within fifreen (15) days from and after the time for filing
such statement, Grantee shall pay to City, at the office of {ity's

Director of Finance, in lawful money of the United States, the sum of
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money heréiuabove required to be paid by Grantee to City for the
calendar year, or fractional calendar year, covered by the statement,
minus the sum of the Quarterly Payment amounts if any are required to
be made pursﬁant«to-the provisions herein cratailnad,; peid during the
year.

{d) Any neglect, omission or refusal by Grantee to file such
verified statement, or to pay said percentage at the time and in the
manner specified shall be grounds for the declaration of a forfeiture
of this franchise and of all rights and privileges of Grantee
hereunder,

(e) In the event Grantee fails to make the paymentg for this
franchise on or before the dates due as hereinabove provided, Grantee
shall pay as additional consideration both of the following amounts:’

(1) A sum of money equal to two percent (27) of the amount
due. This amount is required in order to defray those additiocnal
expenses and costs incurred by City by reason of the delinquent
payment, including, but not limited to, the cost of administering,
accounting and collecting said delinquent peyment and the cost to
City of postponing services and projects necessitated by tﬁe delay in
recelving revenue.

-

{11) A sum of money equal to one percent (1%Z) of the

amount due per month as interesg ;nd for loss :f use of the money due.

(£) At guch time as the Cumulative Value of said Quarterly Pay-
ment equals the sum of Three Milliom Four Hundred Thousand Dollars
($3,400,000) as specified in subsection (a) hereilnabove, Grantee
shall no longer be required to make Quarterly Payments. At said
time, Grantee shall be required to pay City the sum of money required ;
to be paid as consideration for the rights, privileges, and franchise
granted herein on or before the fifteenth (15th) day from end after
the time for filing of the duly verified statement showing in detail
the gross receipts of Grantee during the prior calendar year or

fractional calendar year in accordance with the procedures of this

Section 5(b-e).
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SECTION 4. That Ordinance No. 21177, passed for publication of title
on November 23, 1982, is hereby repealed.

SECTICN 5. That this ordinance amending Ordinance tlo. 158380, is
conditioned upon the filing by Crantee with the City Clerk of a written
acceptance of this ameandment to the franchise granted by Ordinance llo.
15880, which said written acceptance shall be so filed withia ten (10)
days of the adcption date of this amending ordinance. Tf Crantee shall
fail to so file its written acceptance with said City Clerk within said
tea {10} day period, this ameadment shall be deemed revoked and of no
force and effect.

SECTION 6. Ihat all other terms, conditions, and preovisions of
Ordinance No. 15880 not amended herein shall remain in full force and

effect.

PASSED FOR PUBLICATION QF TITLE 'this” 5¢th  day of Jun o

1984, by the following vote:

AYES: ALVARADO, BEALL, ESTRUTE, FLETCHER, HAMMER, TANNI, LEVIS,
RYDEM, SAUSEZDO, WILLIAMS AND McENERY

NOES: NONE

ABSENT: NONE

A

FHOMAS McENERY,j> flayor

' /
.. S
ATTEST ’. | . .._.-—-'__..--//
. s
-
£;§ﬂ5%1-ﬁéi2%@é;¢ﬂ/

'HELEN E .—JACKSON, City Clerk
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ORDINANCE NO. 26914

AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING
ORDINANCE NO. 15880 AS AMENDED BY ORDINANCE
NO. 21677, WHICH GRANTED A FRANCHISE FOR THE
TRANSMISSION AND DISTRIBUTION OF ELECTRICITY
WITHIN THE CITY OF SAN JOSE TO PACIFIC GAS &
ELECTRIC COMPANY, TO ALLOW A CREDIT IN THE
EVENT OF OVERPAYMENTS

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF SAN JOSE:

SECTION 1. Section 5 of Ordinance No. 15880, as amended by Ordinance No. 21677,
is amended to read as follows:

SECTION 5. Reports, Dates of Payment.

(a)  On each Quarterly Payment Date Grantee shall pay to the City an amount
equal to the Quarterly Payment Amount. Grantee shall make Quarterly
Payments on each Quarterly Payment Date until such time as the Cumulative
Value equals Three Million Four Hundred Thousand Dollars ($3,400,000).

(b)  Within three (3) months from and after the expiration of each calendar
year, or fractional calendar year, following the effective date of this Ordinance,
Grantee shall file with the City Clerk of the City the original, and with the Director
of Finance of City a copy, and with the City Auditor of City another copy, of a
duly verified statement showing in detail the gross receipts of Grantee and, if
Quarterly Payments are required to be made pursuant to the provisions herein
contained, the Cumulative Value of said Quarterly Payments, during the
preceding calendar year or fractional calendar year, and such other data or
information as City may need to calculate or determine the amounts which
Grantee is obligated to pay City pursuant to the provisions of Section 4. Said

T-1138,004\214079.doc 1
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statement shall be in such form and details as from time to time may be
reasonably prescribed by City.

(c)  Within fifteen (15) days from and after the time for filing such statement,
Grantee shall pay to City, at the office of City's Director of Finance, in lawful
money of the United States, the sum of money hereinabove required to be paid
by Grantee to City for the calendar year, or fractional calendar year, covered by
the statement, minus the sum of the Quarterly Payment Amounts if any are
required to be made pursuant to the provisions herein contained, paid during the
year. In the event the total Quarterly Payment Amounts exceed the total annual
payment due to City, upon the prior written acknowledgement by the Director of
Finance that an overpayment appears to have occurred, Grantee shall deduct
from each of the next year's Quarterly Payment Amounts the overpayment in
equal amounts, without interest. The acknowledgement by the Director of
Finance of an overpayment does not in anyway limit City’s rights to seek
payment in full from Grantee in the event City determines there was an

underpayment of the annual payment due to City.

(d)  Any neglect, omission or refusal by Grantee to file such verified
statement, or to pay said percentage at the time and in the manner specified
shall be grounds for the declaration of a forfeiture of this franchise and of all
rights and pfivileges of Grantee hereunder.

(e) In the event Grantee fails to make the payments for this franchise on or
before the dates due as hereinabove provided, Grantee shall pay as additional

consideration both of the foliowing amounts:

(i) A sum of money equal to two percent (2%} of the amount due.
This amount is required in order to defray those additional expenses and
costs incurred by City by reason of the delinquent payment, including, but
not limited to, the cost of administering, accounting and collecting said

T-1138.004\214079.doc 2
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delinquent payment and the cost to City of postponing services and

projects necessitated by the delay in receiving revenue.

(i) A sum of money equal to one percent (1%) of the amount due per
month as interest and for loss of use of the money due.

19 At such time as the Cumulative Value of said Quarterly Payment equals
the sum of Three Million Four Hundred Thousand Dollars ($3,400,000) as
specified in subsection (a) hereinabove, Grantee shall no longer be required to
make Quarterly Payments. At said time, Grantee shall be required to pay City
the sum of money required to be paid as consideration for the rights, privileges,
and franchise granted herein on or before the fifteenth (1 5™) day from and after
the time for filing of the duly verified statement showing in detail the gross
receipts of Grantee during the prior calendar year or fractional calendar year in
accordance with the procedures of this Section 5(b-e).

SECTION 2. This Ordinance amending Ordinance No. 15880, as amended by
Ordinance No. 21677, is conditioned upon the filing by Grantee with the City Clerk of a
written acceptance of this amendment to the franchise granted by Ordinance No.
15880, as amended by Ordinance No. 21677, which said written acceptance shall be
so filed within ten (10) days of the adoption date of this amending Ordinance. If
Grantee shall fail to so file its written acceptance with the City Clerk within said ten (10)

day period, this amendment shall be deemed revoked and of no force and effect.
SECTION 3. All other terms, conditions, and provisions of Ordinance No. 15880, as
amended by Ordinance No. 21677, not amended herein shall remain in full force and

effect.

SECTION 4. This Ordinance shall be effective as of June 1, 2003, nunc pro tunc.

T-1138.004\214079.do¢ 3
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PASSED FOR PUBLICATION of title this 10™ day of June, 2003, by the following
vote:

AYES: CAMPOS, CHAVEZ, CHIRCO, CORTESE, DANDO,
GREGORY, LeZOTTE, REED, WILLIAMS, YEAGER,;
GONZALES

NOES: NONE

ABSENT: NONE

DISQUALIFIED: NONE

RON GONZALES
Mayor
ATTEST:

bQ‘ZWMa, @Jwéa

PATRICIA L. C’) HEARN
City Clerk

The foregoing instrument is
a correct copy of the original
on fite in this office.

Attest:
PATRICIA L. O'HEARN
City Clerk
City Clerk of the city o San Jose.
County of Santa Clara, State of Califomia.

ot Deputy

T-1138.004\214078.doc 4
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ORDINANCE NO. 28720

AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING
ORDINANCE NO. 15880 AS AMENDED BY ORDINANCE
NO. 21677 AND ORDINANCE NO. 26914 WHICH
GRANTED A FRANCHISE FOR THE TRANSMISSION AND
DISTRIBUTION OF ELECTRICITY WITHIN THE CITY OF
SAN JOSE TO PACIFIC GAS AND ELECTRIC COMPANY
TO ADD A FRANCHISE FEE SURCHARGE OF 0.3%
RESULTING IN A TOTAL FRANCHISE FEE REMITTED TO
THE CITY OF 2.3% OF GROSS RECEIPTS AND TO
PROVIDE FOR THE WAIVER OF CERTAIN NEGOTIATION
AND ARBITRATION RIGHTS UNDER THE FRANCHISE

BE {T ORDAINED BY THE COUNCIL OF THE CITY OF SAN JOSE:
SECTION 1. Ordinance No. 15880, as amended by Ordinance No. 21677 and
Ordinance No. 26914, is amended to add a new Section 4.1, to be numbered and

entitled and to read as follows:

SECTION 4.1 Franchise Fee Surcharge.

(@) in addition to the annual compensation specified above in Section 4, and
subject to the provisions set forth in Section 4(a)-(c), Grantee shall remit to the City
during the term an additional sum of money equal to three tenths of one percent
(0.3%) of the annual gross receipts of Grantee (the “Franchise Fee Surcharge”} in
consideration thereof and as compensation for the use of the streets of the City as
herein authorized and permitted. Grantee shall remit to the City the Franchise Fee
Surcharge, in lawful money of the United States, in the manner and on the
conditions hereinafter set forth in Section 5, for each of the calendar years (or

fractional calendar years) following the effective date of this Ordinance.

(b) Prior to Grantee’s remittance to City of the Franchise Fee Surcharge,

Grantee shall receive approval from the California Public Utilities Commission
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("“Commission”) to collect the Franchise Fee Surcharge in accordance with
Commission Decision 89-05-063, Guidelines for the Equitable Treatment of
Revenue_ Producing Mechanisms Imposed by Local Government Entities on Public
Utilities, 32 CPUC 2d 60, May 26, 1989.

SECTION 2. Section 5 of Ordinance No. 15880, as amended by Ordinance No. 21677
and Ordinance No. 26914, is amended to read as follows:

SECTION 5. Reports, Dates of Payment.

(a) On each Quarterly Payment Date, Grantee shall pay to the City an amount
equal to the Quarterly Payment Amount. Grantee shall make Quarterly
Payments on each Quarterly Payment Date until such time as specified in
Section 5(f), notwithstanding anything to the contrary specified above in

Section 1(j) that Grantee shall not be required to make a quarterly payment, or
may pay a lesser Quarterly Payment Amount, if payment of the full Quarterly
Payment Amount would result in a Cumulative Value equivalent exceeding Three
Million Four Hundred Thousand Dollars ($3,400,000).

(b)  Within three (3) months from and after the expiration of each calendar
year, or fractional calendar year, following the effective date of this Ordinance,
Grantee shall filte with the City Clerk of the City the original, and with the Director
of Finance of City a copy, and with the City Auditor of City another copy, of a
duly verified statement showing in detail the gross receipts of Grantee, and such
other data or information as City may need to calculate or determine the
amounts which Grantee is obligated to pay City pursuant to the provisions of
Section 4. Said statement shall be in such form and details as from time to time

may be reasonably prescribed by City.
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(c)  Within fifteen (15) days from and after the time for filing such statement,
Grantee shall pay to City, at the office of City's Director of Finance, in lawful
money of the United States, the sum of money hereinabove required to be paid
by Grantee to City for the calendar year, or fractional calendar year, covered by
the statement, minus the sum of the Quarterly Payment Amounts paid during the
year. In the event the total Quarterly Payment Amounts exceed the total annual
payment due to City, upon the prior written acknowledgement by the Director of
Finance that an overpayment appears to have occurred, Grantee shail deduct
from each of the next year's Quarterly Payment Amounts the overpayment in
equal amounts, without interest. The acknowledgement by the Director of
Finance of an overpayment does not in any way limit City’s rights to seek
payment in full from Grantee in the event City determines there was an
underpayment of the annual payment due to City.

(d)  Any neglect, omission or refusal by Grantee to file such verified
statement, or to pay said percentage at the time and in the manner specified
shall be grounds for the declaration of a forfeiture of this franchise and of all
rights and privileges of Grantee hereunder.

(e)  Inthe event Grantee fails to make the payments for this franchise on or
before the dates due as hereinabove provided, Grantee shall pay as additional
consideration both of the following amounts:

{i) A sum of money equal to two percent (2%) of the amount due.
This amount is required in order to defray those additional expenses and
costs incurred by City by reason of the delinquent payment, including, but
not limited to, the cost of administering, accounting and collecting said
delinquent payment and the cost to City of postponing services and

projects necessitated by the delay in receiving revenue.
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(i) A sum of money equal to one percent (1%) of the amount due per

month as interest and for loss of use of the money due.

) Grantee shall no longer be required to make Quarterly Payments if
Grantee provides City with at least six (6) months’ advance written notice of its
intent to make annual payments instead as set forth below. The parties agree
that such natice shall not be provided earlier than June 30, 2021. At said time,
Grantee shall be required to pay City the sum of money required to be paid as
consideration for the rights, privileges, and franchise granted herein on or before
the fifteenth (15") day from and after the time for filing of the duly verified
statement showing in detail the gross receipts of Grantee during the prior
calendar year or fractional calendar year in accordance with the procedures of
this Section 5{(b-e).

SECTION 3. If the Franchise Fee Surcharge is approved by the Commission, Grantee
shall implement collection of the Franchise Fee Surcharge as soon as reasonably
possible thereafter, but not later than 120 days following the Commission’s approval.
Grantee shall remit to the City the first Franchise Fee Surcharge payment on the first
Quarterly Payment Date following the initial collection of the Franchise Fee Surcharge.

SECTION 4. The City and Grantee each expressly waives its rights under Section 4c of
the franchise to provide the other with notice of its intent to change the amount or kind
of consideration or compensation to be paid City or measure or formula to which the
consideration and compensation is determined (for the franchise fee which is two
percent (2%) of gross receipts and the Franchise Fee Surcharge which is three tenths
of one percent (0.3%) of gross receipts) at any time before the last six (6) calendar

months following calendar year 2021.
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SECTION 5. This Ordinance amending Ordinance No. 15880, as amended by
Ordinance No. 21677 and Ordinance No. 26914, is conditioned upon the filing by
Grantee with the City Clerk of a written acceptance of this amendment to the franchise
granted by Ordinance No. 15880, as amended by Ordinance No. 21677 and Ordinance
No. 26914, which said written acceptance shall be so filed no later than ten (10) days of
the adoption date of this amending Ordinance. If Grantee shail fail to so file its written
acceptance with the City Clerk as specified in the preceding sentence, this amendment

shall be deemed revoked and of no force and effect.

SECTION 6. Alf other terms, conditions, and provisions of Ordinance No. 15880, as
amended by Ordinance No. 21677 and Ordinance No. 26914, not amended herein shall

remain in full force and effect.
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ORD NO 28720

PASSED FOR PUBLICATION of title this 9th day of February, 2010, by the following

vote:

AYES:

NOES:

ABSENT:

DISQUALIFIED:

CAMPOS, CHIRCO, CHU, CONSTANT, HERRERA,
KALRA, LICCARDO, NGUYEN, OLIVERIO, PYLE; REED.

NONE.
NONE.

NONE. %%. Q_L&

CHUCK REED
Mayor

LEE PRICE, MMC
City Clerk

The foregoing Instrument is
a correct copy of the original
on file in this office.

Attest:
LEE PRICE

Clty Clerk
Chty of 3an Joss

Cc of Banta Clara, State of Califpmia
svﬁ&.ﬁ%nam
Date OEYEXY/L
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